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 THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

COMPLAINT FOR DAMAGES AND DECLARATORY RELIEF

Plaintiff, Mile High Healthcare Analytics, LLC (“Mile High” or “Plaintiff”), by and 

through its attorneys, FRIER & LEVITT, LLC, and by way of Complaint against Defendants

Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group Holdings, LLC, 

MCCI Holdings, LLC (collectively, “MCCI”), Conviva Care Solutions, LLC (“Conviva”) and 

Humana Inc. (“Humana”) (collectively, “Defendants”), does allege as follows:

PARTIES

1. Plaintiff Mile High Healthcare Analytics, LLC – a data analytics firm – is a limited liability 

company organized under the laws of the State of Colorado. None of the Members of the limited 

liability company are residents of the State of Florida or Delaware.

2. Defendant Medical Care Consortium Inc. is a healthcare entity incorporated in the State of 

Florida, which operates principally as a management services organization, medical services 

organization, or in the capacity of other such entity type. Upon further information and belief, 

Medical Care Consortium Inc. is currently a subsidiary of Conviva Care Solutions, LLC and/or 

Mile High Healthcare Analytics, LLC,

Plaintiff,

v.

Medical Care Consortium Inc., Medical Care 
Consortium, LLC, MCCI Group Holdings, 
LLC, MCCI Holdings, LLC, Conviva Care 
Solutions, LLC, and Humana Inc., 

Defendants.

CASE NO.: 1:18-cv-22374-DPG

FIRST AMENDED COMPLAINT

Case 1:18-cv-22374-DPG   Document 14   Entered on FLSD Docket 09/07/2018   Page 1 of 47



 

2  
 

 Humana, or acts in the de facto capacity of a subsidiary of Conviva Care Solutions, LLC and/or 

Humana.

3. Defendant MCCI Group Holdings, LLC is a limited liability company organized under the 

laws of the State of Delaware. Upon information and belief, MCCI Group Holdings, LLC operates

principally as a management services organization, medical services organization or in the capacity 

of other such entity type within the State of Florida. Upon information and belief, none of the 

Members of MCCI Group Holdings, LLC are residents of Colorado.  Upon further information 

and belief, MCCI Group Holdings, LLC is currently a subsidiary of Conviva Care Solutions, LLC

and/or Humana or acts in the de facto capacity of a subsidiary of Conviva Care Solutions, LLC 

and/or Humana.

4. Defendant MCCI Holdings, LLC is a limited liability company organized under the laws 

of the State of Delaware.  Upon information and belief, MCCI Holdings, LLC operates principally 

as a management services organization, medical services organization or in the capacity of other 

such entity type within the State of Florida.  Upon information and belief, none of the Members of 

MCCI Holdings, LLC are residents of Colorado.  Upon further information and belief, MCCI 

Holdings, LLC is currently a subsidiary of Conviva Care Solutions, LLC and/or Humana or acts 

in the de facto capacity of a subsidiary of Conviva Care Solutions, LLC and/or Humana.

5. Defendant Medical Care Consortium, LLC is a limited liability company organized under 

the laws of the State of Delaware.  Upon information and belief, Medical Care Consortium, LLC 

operates principally as a management services organization, medical services organization or in 

the capacity of other such entity type within the State of Florida.  Upon information and belief, 

none of the Members of Medical Care Consortium, LLC are residents of Colorado.  Upon further 

information and belief, Medical Care Consortium, LLC is currently a subsidiary of Conviva Care 
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 Solutions, LLC and/or Humana or acts in the de facto capacity as a subsidiary of Conviva Care 

Solutions, LLC and/or Humana.

6. Defendant Conviva Care Solutions, LLC is a limited liability company organized under the 

laws of the State of Delaware, which regularly conducts business in the State of Florida. Conviva 

operates as a management services organization in the States of Florida and Texas. Upon 

information and belief, none of the Members of Conviva Care Solutions, LLC are residents of 

Colorado. Upon further information and information and belief, Conviva is a subsidiary of 

Humana or acts in the de facto capacity of a subsidiary of Conviva Care Solutions, LLC and/or 

Humana.1

7. Defendant Humana Inc. is an insurance carrier incorporated in the State of Delaware, which 

regularly conducts business in the State of Florida. Humana operates as a Medicare Advantage 

Organization.  

JURISDICTION AND VENUE

8. This Court has jurisdiction over the action pursuant to 28 U.S.C. 1332(a)(2) because the 

amount in controversy exceeds $75,000.00 and the parties are citizens of different States.

9. Venue is properly laid in the Southern District of Florida, Miami Beach Division pursuant 

to 28 U.S.C. 1391(b)(1) because, on information and belief, MCCI has at least one member that 

                                                           
1 While (shared) counsel for MCCI and Humana has represented that Humana is a minority 
member of Conviva and that there is no other relationship between Conviva and the other 
defendants, we have reason to believe this is inaccurate. By way of example without limitation, 
Humana applied for and is the apparent current owner of the “Conviva Care Solutions” trademark.  
See http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4801:m5ihkw.2.1 (last accessed 
9/6/18). Moreover, even if Humana/MCCI’s assertion were true and correct on paper, upon 
information and belief, following its acquisition of MCCI, Humana, on a de facto basis, exercised
(and continues to exercise) substantial if not total control over MCCI and Conviva.  Further, upon 
information and belief, Conviva has benefited financially, both directly and indirectly, from the 
flow of capitation revenue attributable to Mile High’s work under the Gainshare Agreement, as 
explained in greater detail below.
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 resides in this jurisdiction, and/or because MCCI has the most significant contacts with this 

jurisdiction, and/or because Plaintiff and MCCI are subject to an enforceable forum selection 

clause laying venue in this Court.

CLAIM OF RIGHT FOR TRIAL BY JURY

10. Plaintiff makes demand for trial by jury pursuant to Federal Rule of Procedure 38 for all 

matters so triable.

INTRODUCTION

11. Mile High, a highly sophisticated data analytics firm, was retained by MCCI to perform an 

audit of MCCI and Humana’s Medicare Advantage2 data and data intake/processing procedures 

and methods, in addition to seeking out and identifying Medicare Advantage data points 

overlooked by MCCI and Humana, such as additional diagnosis codes, that if timely submitted to 

CMS would result in increased capitation revenues for those companies.

12. The contract under which Mile High was retained was structured principally as a

“gainshare” or contingency fee arrangement, whereby Mile High would be entitled to a percentage 

of the increased premium revenues received by MCCI, if such revenue increases were attributable 

to Mile High’s identification of additional valuable Medicare Advantage data points.

13. Mile High completed the audit and identified millions of dollars in additional Medicare 

Advantage data, from which, upon information and belief, both MCCI and Humana did or could 

have benefitted. 

14. Before and during the pendency of the contract at issue in this action, Humana sought to 

acquire a controlling interest in MCCI for a sizeable sum.  Upon information and belief, to appease 

Humana and ensure the success of the acquisition, MCCI purposefully delayed payment, withheld 

                                                           
2 As discussed in further detail below, the Medicare Advantage data, in a sense, derives from both 
MCCI and Humana.

Case 1:18-cv-22374-DPG   Document 14   Entered on FLSD Docket 09/07/2018   Page 4 of 47



 

5  
 

 data and, ultimately, refused to pay Mile High the gainshare monies it had earned.  Upon further

information and belief, Humana desired this result because it feared validating Mile High’s audit 

results, which, in part, reflected that substantial and highly valuable tranches of Medicare 

Advantage data were lost by Humana due to its antiquated, inefficient and poorly managed 

Medicare Advantage data intake systems and risk adjustment processing procedures and 

equipment – glaring flaws that could subject Humana to untold millions in liability from other

entities with which it is contracted to process and make payments under the Medicare program 

(including without limitation Medicare Advantage). Ultimately, Humana did acquire MCCI and 

Mile High remains nearly entirely unpaid for the services performed.

The Medicare Advantage Program and Risk Adjusted Capitated Payments

15. To more readily understand the nature of the Parties in this action and of the controversy 

at its center, a very brief explanation of the Medicare Advantage program and the capitated 

payment system relating thereto is warranted.

16. The Medicare Act, 42 U.S.C. 1395-1395ggg, created a program through which medical 

insurance is provided for and/or administered by the Centers for Medicare and Medicaid Services 

(“CMS”) for the aged and disabled.  The Medicare program traditionally operated on a fee-for-

service basis.

17. Medicare Advantage, or Medicare Part C, 42 U.S.C. 1395w-21 – w-28, is a federal program 

that allows eligible individuals to elect to receive Medicare benefits directly from a private health 

plan.  42 U.S.C. 1395w-21 – w-22. Roughly over one-third of all current Medicare beneficiaries 

are currently enrolled in this program.
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 18. Under Medicare Advantage, in lieu of fee-for-service, CMS pays such plans, designated as

“Medicare Advantage Organizations” (“MAO”), a monthly capitated fee for each Medicare 

Advantage plan enrollee.  42 U.S.C. 1395w-21 – w-24.

19. The capitation arrangement is memorialized by way of comprehensive contract entered 

into between the MAO and CMS. 42 U.S.C. 1395w-27. Because the MAO receives the same 

capitated payment regardless of the number of times an enrollee requires or accesses care, the 

capitated payment to the MAO must, from time to time, be adjusted to match the shifting “risk” 

associated with the enrollee, which may increase or decrease depending on a wide array of factors

evaluated by CMS, such as the number and types of diagnosis codes submitted by the MAO to 

CMS for the enrollee over a given time period.

20. Prior to January 1, 2000, the capitation rates paid to MAOs only varied based on the 

Medicare beneficiary’s age, gender, and their county of residence.  Beginning on January 1, 2004, 

CMS began phasing in a comprehensive risk adjustment system that relied on diagnosis codes 

reported by physicians and hospitals who were caring for the MAOs’ enrollees. By 2007, the

comprehensive risk adjustment system was fully phased in, such that 100 percent of MAO 

capitation payments were subject to diagnosis-based risk adjustment.

21. In laymen’s terms: the sicker and/or older the patient, the greater his or her risk or 

expectation of requiring additional medical care and, thus, the higher the monthly capitated 

payment warranted.  Diagnosis codes, reported by physicians and hospitals, are the primary data

used to determine how sick a Medicare Advantage enrollee is for risk adjustment purposes. It is 

for this reason that, last year, this Court noted that: “risk-adjustment data provides the foundation 

for payment under Medicare Advantage[.]” Graves v. Humana, Inc. et al., 281 F.Supp.3d 1260,

1264 (S.D.FL. 2017). 
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 22. It is for this same reason that, within the Medicare Advantage arena, the comprehensive

and accurate capture of relevant risk adjustment data for enrollees, such as diagnosis codes, is 

worth its weight in gold. 

23. MAOs, such as Humana, frequently contract with third-party “downstream” provider 

groups, Management Service Organizations, Medical Services Organizations (“MSO”), such as 

MCCI,3 and/or independent physician associations (“IPA”), who provide or administer the 

provision of the medical care covered by the MAO plan to the enrollee (“First Tier Entities”).  42 

C.F.R. 422.2. Regardless of the relationship the MAO may have with a First Tier Entity, however, 

CMS regulations make plain that the MAO retains the ultimate responsibility to adhere to the terms 

and conditions of the Medicare Advantage contract it maintains with CMS.  42 C.F.R. 422.504.

24. As is the case here, the MAO may pay the First Tier Entity on a capitated per member per 

month basis, in the same way that CMS pays the MAO. Notably, upon information and belief, 

Humana-contracted First Tier Entities that are paid on a capitated basis typically receive 80-86% 

of the total premium received by Humana from CMS each month.

25. Although “downstream” from the MAO, the First Tier Entity sends the diagnosis codes 

and other data relevant to Medicare Advantage risk adjustment “upstream” to the MAO.  The 

MAO, in turn, evaluates, aggregates and packages that data for further upstream delivery to CMS’ 

Medicare Risk Assessment (“MRA”) program, where capitation rates are determined, adjusted as 

appropriate and payment issues.

26. Medicare Advantage enrollee healthcare data is transmitted upstream to CMS using a 

specific payment form or format, known as a Risk Adjustment Payment System (“RAPS”) data

file.  A RAPS data file must contain certain data elements for an enrollee to be valid, including the 

                                                           
3 This is alleged upon information and belief, and is discussed in greater detail below.
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 beneficiary identifier, the provider type, the “from date of service,” the “through date of service,” 

and a diagnosis code. These five data items are known as a diagnosis cluster.4 Depending on the 

number of Medicare beneficiaries that have enrolled in a particular MAO, MAOs typically 

transmit many millions of diagnosis clusters to CMS annually.  

27. RAPS data files are initially uploaded to CMS’ Customer Service and Support Center’s 

(“CSSC”) Front End Risk Adjustment System (“FERAS”), where the files are processed, the files 

are evaluated for errors and then effectively repackaged and submitted to CMS’ Risk Adjustment 

Processing System (“RAPS System”).  The RAPS System focuses its edit paradigm on ensuring 

that the diagnosis clusters received from FERAS are error-free, apply to eligible Medicare 

beneficiaries, and determines whether the diagnosis cluster has been previously submitted.  With 

the exception of duplicate diagnosis clusters and any clusters that fail the beneficiary eligibility 

edit logic, the RAPS System stores all clusters submitted by MAOs in the RAPS database.  The 

RAPS System accepts and then generates a number of reports that are electronically forwarded to 

the MAO which confirm CMS’ acceptance or rejection of the submitted diagnosis clusters.

28. From the RAPS System, the finalized diagnosis cluster data is forwarded to the CMS Risk 

Adjustment Processing Database (“RAPS Database”) where the data is housed for subsequent 

processing by CMS’ Risk Adjustment System (“RAS”), which is the program that actually applies 

or executes the risk adjustment model to the data and calculates a risk score, which, in turn, results 

in an adjusted capitation rate for the enrollee from whom the diagnosis cluster data was derived.

29. RAPS files are one of two means by which CMS collects diagnosis codes used in the 

computation of risk scores and the annual adjustment of capitation rates.  Since 2012, MAOs have 

been required to submit comprehensive encounter data, with many more data elements than are 

                                                           
4 See, e.g., 2013 National Technical Assistance Risk Adjustment 101 Participant Guide.
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 required by the RAPS system, to the Encounter Data Processing System (“EDPS”).  Since 2016, 

CMS has blended data from EDPS with data from the RAPS system to determine MAOs’ risk 

scores and capitation payments.  For Payment Year 2017, RAPS data accounted for 75% of an 

MAO’s risk-adjusted payment, with EDPS accounting for the other 25%. 

30. It is important to clarify that while Medicare Advantage capitation rates are adjusted 

annually for every Medicare beneficiary enrolled in an MAO, the adjustment is based on the 

diagnosis codes documented by physicians and hospitals from the prior calendar year.  Hence, 

Payment Year 2017 capitation rates are based on diagnosis codes linked to services rendered to 

Medicare beneficiaries in calendar year 2016.

31. Plainly, the risk adjustment data intake, evaluation, submission, re-evaluation (if errors are 

identified) and re-submission process is highly complex, and requires a sophisticated knowledge 

of CMS regulatory guidance, computer programming, and risk adjustment models and 

methodologies to be executed correctly and effectively. It was the possession of such expertise

that caused MCCI to initially retain Mile High.

Background to Dispute

32. Upon information and belief, MCCI was, up through on or about March 31, 2018, a 

privately held Medical Services Organization headquartered in Miami, Florida, which 

administered numerous physician practices, catering to thousands of Floridians – virtually all of

whom were Medicare Advantage enrollees.  

33. Prior to their acquisition by Humana, the MCCI entities – Medical Care Consortium Inc., 

Medical Care Consortium, LLC, MCCI Holdings, LLC and MCCI Group Holdings, LLC – were 

all located in the same building (4960 SW 72nd Avenue, Miami, Florida) and under the direction 
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 and ownership of the same principal, Dr. Jose Armas, and his close relatives.  The MCCI entities

were mere alter egos of one another.

34. On or about March 31, 2018, Humana acquired MCCI through its de facto or actual 

subsidiary Conviva Care Solutions, LLC.

35. Prior to 2012, Humana considered MCCI to be a “direct competitor[] in the [provider 

services network] industry . . .” 

https://www.sec.gov/Archives/edgar/data/1009379/000115752312001245/a50189811.htm (last 

accessed 5/17/18).

36. On or about October 29, 2012, Humana acquired a noncontrolling equity interest in MCCI.  

The agreement entered into between Humana and MCCI “include[d] a put option that would allow 

the controlling interest holder to put their interest to [Humana] beginning in 2018 as well as a call 

option . . .”  https://www.sec.gov/Archives/edgar/data/49071/000004907116000117/hum-

20151231x10k.htm (last accessed 5/17/18). The terms and conditions of the deal are not public.

As described by Humana in pre-acquisition SEC filings, “MCCI provides services to Humana 

Medicare Advantage members under capitation contracts with our health plans.  Under these 

capitation contracts with Humana, MCCI assumes the financial risk associated with these 

Medicare Advantage members.”  Id.

37. On or about October 3, 2016 – prior to Humana’s purchase of a controlling interest in 

MCCI – MCCI and Mile High entered into a Professional Services Agreement (“PSA”).  A true 

and accurate copy of the PSA is attached hereto as Exhibit A. The PSA provided that Mile High 

was to perform certain “consulting services mutually agreed upon by the parties in the applicable 

work order . . . Each work order . . . will set forth the details, including, without limitation, the 
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 nature, scope, timetable(s), and applicable payments, of the Services and will be considered 

incorporated herein . . .”

38. All work orders, per the PSA, will have incorporated therein the terms of the PSA (and 

vice a versa). Exhibit A at ¶1. As a result, conflicting terms, such as the PSA’s “Controlling Law” 

provision, Exhibit A at 14.1, may be supplanted or modified by a Work Order’s governing 

law/venue selection provision inconsistent therewith.

39. Notably, PSA Paragraph 2.2 contains a “Statement of Rates” provision, which clearly 

provides that the Client is responsible for covering all expenses that “may be required to complete 

the work to be performed under a Work Order . . .”

40. The PSA also contains a non-assignment clause, which provides: “This Agreement is 

enforceable only by Company and Client.  Except as expressly set forth herein, neither party may 

assign or transfer its rights or delegate its obligations under this Agreement without the other 

party’s prior written consent.” Id. at ¶14.5.

41. The PSA further contains a robust fee-shifting clause, which provides that: “In the event 

[Mile High] is required to take legal or other action to enforce the terms of this Agreement, or 

collect amounts due but unpaid, and [Mile High] prevails in such action, [MCCI] shall pay all of 

[Mile High’s] reasonable costs and expenses, including reasonable attorney’s fees associated with 

such enforcement and collection action.” Id. at ¶2.3(b).

42. On or about June 14, 2017, MCCI and Mile High executed a work order pursuant to the 

PSA (retroactive to January 9, 2017) – “Work Order No. 2[,]” given the “Project Name”:

“Identification and Resubmission of Missing Management Data” (hereafter the “Gainshare 

Agreement”).  A true and accurate copy of the Gainshare Agreement is attached hereto as Exhibit

B. The services to be performed under the Gainshare Agreement included, among other things, 
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 Mile High’s “correction of MCCI’s Incorrect Management Data and . . . [to] assist [MCCI] in 

submitting the correct applicable Management Data to the Payer . . .”  The Gainshare Agreement 

defines “Management Data” to mean “Data entered into [MCCI’s] practice Management System 

and its derivatives using the diagnosis and procedure codes ICD-9/ICD-10 and CPT-4/HCPCS, 

respectively, to describe the patient’s illness burden and services rendered.”

43. In essence, the Gainshare Agreement called upon Mile High’s expertise to evaluate, correct 

and identify new and submittable Medicare Advantage data. Under the terms of the Agreement, 

such data was to be resubmitted to Humana and, in turn, CMS, in order to retroactively increase 

capitation payments, or, as described by the contract, to cause the payment of “Incremental 

Premium Revenue[,] which is “[a]dditional Premium Revenue received by Client, solely as a direct 

result of Services provided by [Mile High] under, or related to, this Work Order.”

44. Consistent with the above-described Medicare Advantage data processing cycle, the raw 

data to be evaluated was generated by MCCI, Humana and/or CMS, and included but were not 

limited to “RERAP files that contain data extracted from the CMS RAPS return files [containing] 

. . . error codes as to why conditions may not have been accepted by CMS[,] . . . encounter and 

claims data for members assigned to a MCCI primary care provider (REENCNTR, RECLMEXP, 

and RECLMDSP file[s])[,] REMOR data file[s] which provide[] basic Humana information along 

with data from the CMS MOR (Model Output Report File[,]” among others. 

45. The Gainshare Agreement contained two payment arrangements – a “Base Compensation” 

component and a “Gainshare Compensation” component.

46. The Base Compensation component consists of two forms of compensation: (1) “Initial 

Base Compensation[,]” which was “a non-refundable fee of $100,000” in consideration of certain 

data evaluation services, and (2) the “February, March and September 2017 Resubmission Base 
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 Compensation,]” of which MCCI was to pay a “fee of $150,000[,]” which, depending upon certain 

conditions under the Gainshare Compensation arrangement, could be subject to recoupment by 

MCCI from Mile High.

47. The Gainshare Compensation component was effectively a contingency fee arrangement, 

the principal purpose of which was to compensate Mile High for the “Incremental Premium 

Revenue” received by MCCI as a result of Mile High’s efforts.  Indeed, Paragraph 10 to the 

Agreement plainly states that “[t]he primary purpose of this Agreement is to ensure risk score 

accuracy by way of submission of Management Data [and i]n the event that [Mile High’s] efforts 

result in Incremental Premium Revenue, then, and in that event, Company shall be entitled to a 

Gainshare[.]” (emphasis added).

48. The formula for calculating the gainshare is straightforward: “Gainshare Amount = 

((Incremental Premium Revenue – Adjustment Factors)* Gainshare percentage.”  The 

“Adjustment Factors” is a reference to the $150,000 “February, March and September 2017 

Resubmission Base Compensation[.]” Id.

49. The Gainshare Compensation component applied to discreet data evaluation tasks, 

including: (i) the “Gap Analysis-PY2016 Post-Final for Reconciliation” Submission (“January 

2017 Submission”), (ii) the “Gap Analysis-PY2016 March Submission” (“March 2017 

Submission”), (iii) the “Gap Analysis-2017 September Submission” (“September 2017

Submission”), and (iv) the January 2018 Submission Gainshare (“January 2018 Submission”) 

(collectively, “Gainshare Submissions”). The January 2017 and March 2017 Submissions paid a

25% gainshare, and the September 2017 and January 2018 Submissions paid a 20% gainshare.
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 50. The Gainshare Agreement clarifies that the Gainshare Submissions must be reviewed and 

approved by MCCI prior to their submission to Humana and/or CMS.  Exhibit B at ¶5(d); see also

¶10.

51. Consistent with Paragraphs 10 and 5(d), among others, Mile High reasonably expected that 

MCCI would, in fact, review and approve (in whole or in part) the Gainshare Submissions 

submitted and, if not, that MCCI would provide Mile High with reasonable regulatory and/or 

technical reasons for declining to do so.

52. The Gainshare Compensation component also contained what are, for all intents and 

purposes, dispute resolution clauses concerning the question of whether and how much 

incremental premium revenue Mile High’s work product had generated. While concededly 

inartfully worded, these clauses effectively called for “verification” or validation “by an 

independent actuary” of Mile High’s work if the Parties could not agree on whether or how much 

in gainshare should be paid. See id. at ¶10. In practice, however, pursuant to verbal and written 

correspondence, the Parties agreed that validation could be done in-house and worked out among 

the Parties themselves if the need arose.

53. Paragraph 11(b) of the Gainshare Agreement further contains a provision granting Mile 

High the right to audit MCCI upon ten business days’ notice once each calendar year.

54. Because there are discreet windows of time and fixed deadlines by which MAOs must 

submit Medicare Advantage data to CMS to secure risk adjusted payments, the Gainshare 

Agreement contained a clause highlighting that “[t]ime is of the essence for payment of all 

compensation[,]” and that the only delay in payment tolerated would be the delay resulting from 

the payer not timely paying MCCI. See id. at ¶11(a).
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 55. Consistent with Paragraphs 11(a), 10 and 5(d), Mile High reasonably expected that MCCI 

would timely review and approve (in whole or in part) the Gainshare Submissions submitted and, 

if not, that MCCI would timely provide Mile High with reasonable regulatory and/or technical 

reasons for declining to do so.

56. At the time the Parties entered into the Gainshare Agreement, the Parties knew and 

understood that one such window – the “RAPS PY2016 Final reconciliation deadline” – was to 

close by January 31, 2017, a deadline fixed by statute (‘PY2016 Deadline”). “PY2016” refers to 

“payment year 2016,” which is to say, risk adjustment payments (i.e., changes in capitated 

payments) derived from RAPS data having dates of service in year 2015. This meant that if the 

data corrected and/or identified by Mile High and provided to MCCI was not submitted by MCCI 

to Humana/CMS by January 31, 2017, there could be no incremental premium increase and thus 

no gainshare.

57. Mile High began to perform its work under the Gainshare Agreement straight away, 

combing through reams of computerized data files, conducting interviews, and even performing 

several “on-site” MCCI visits to evaluate the relevant Medicare Advantage data at issue and to 

determine whether other new, identifiable and appropriate Medicare Advantage data could be 

submitted to Humana/CMS.  

58. Because Humana, as the MAO, submitted the Medicare Advantage data files to CMS, most 

of the data files reviewed were extracts of standard CMS data files generated by Humana in 

response to the company’s previous data submissions (e.g., RAPS files, Model Output Report files,

Monthly Membership Report data files, etc.) or were extracts from Humana’s claims or encounter 

files. For this reason, Mile High, from about January 2017 through February 2017, often 

corresponded with Humana directly.
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 59. In reviewing the Humana data, it became quickly apparent to Mile High that Humana’s 

Medicare Advantage data intake and submission methods and procedures had significant systemic 

issues that caused it to routinely fail to capture data, such as diagnosis codes, that would have 

otherwise resulted in incremental premium revenues.  

60. By way of example but not limitation, whereas, pursuant to certain amendments to HIPAA 

by the Affordable Care Act, effective January 1, 2012, health plans, such as MAOs, were required 

to (to the extent necessary) modify their data intake capacity/processes so that a provider could 

include up to 12 diagnosis claims per patient encounter.  For institutional claims or patient 

encounters, MAOs were required to have the capacity to accept and process claims containing up 

to 25 inpatient procedure codes.  In spite of this, Humana did not have, at the time of the audit, 

any data handling processes or data file types that could accommodate the storage or transmission 

of more than nine (9) diagnosis codes or six (6) inpatient procedure codes for any given claim 

record.  Moreover, instead of updating its systems to bring them into compliance with applicable 

law, Humana had, at the time of the audit and upon information and belief, instructed delegated 

physician groups to break up selected (professional) claims submitted with more than 4, 8 or 9 

diagnosis codes into multiple claim lines with different diagnosis codes. These divvied up claims 

were all, per Humana’s instructions, to be given a CPT code of 99499 (Unlisted E&M Service) so 

that Humana could later identify them in an effort to reassemble the data before submitting it to 

CMS.  Mile High found that the process of breaking up and then reassembling diagnosis codes at 

a later point in the data pipeline resulted in Humana having lost a substantial number of diagnosis 

codes and, as a consequence, receiving significantly decreased capitation payments for itself and 

its downstream First Tier Entities, such as MCCI.
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 61. By way of further example without limitation, Mile High found that Humana had failed to 

use industry standard code sets for certain key CMS-supplied Medicare Advantage data and, in 

some cases, converted the data supplied from industry standard code format to older, obsolete code 

sets.  To illustrate: in communicating vital information about Medicare beneficiaries enrolled in 

Medicare Advantage plans or in its publication of payment rates and historical plan payments, 

CMS uses the “SSA coding system” for its state and county codes.  These SSA formatted state & 

county codes are necessary to access data in the Medicare-Advantage rate book, Medicare 

beneficiary-specific financial data in the Monthly Membership Report data file, information in the 

Bid Pricing Tool (BPT), etc.  Despite this, Humana eliminated these “SSA codes” from its data 

files, converting the state portion of the code to two letters and the county portion of the code to 

the now obsolete FIPS code (which the U.S. Department of Commerce declared obsolete in 2008).  

Such code set conversions, executed for no readily explainable reason, rendered the codes useless 

and precluded the linking of data files to other important data files.  Inevitably, the foregoing 

results in loss or misdirection of risk adjustment data critical to the “upstream” submission of 

Medicare Advantage enrollee files to CMS and, in turn, the loss of capitation revenue.   

62. By way of further example without limitation, during the January through February 2017 

period in which Mile High communicated with Humana in connection with the gainshare data, 

Mile High learned, during a telephone call with Humana, that much of the preparation of risk 

adjustment data for submission to CMS is performed manually. To this point, on or about January 

25, 2017, Mile High had a call with Humana in which it advised the carrier of an impending 

transmission of several thousand diagnosis codes identified by Mile High for submission to CMS.

In response, Humana’s Director of Encounter Submissions noted to another colleague on the call:

“we will need to call in some more temps this weekend.” Manual preparation of risk adjustment 
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 data, necessarily prone to considerable human error, inevitably resulted in the loss of a very 

substantial number of diagnosis codes and other data, which would otherwise have been submitted 

to CMS and resulted in increased capitation payments.

63. To submit its audit findings consisting of unsubmitted diagnosis codes to either MCCI or 

Humana, Mile High was provided with a template layout created by Humana, titled “Professional 

Diagnosis Supplemental File – Template.”  MCCI populated this layout with its audit findings 

throughout the entire Gainshare Agreement engagement.  Although the data elements in this 

template file are sufficient for Humana to create RAPS records from Mile High’s supplemental 

data submissions, the layout is woefully incomplete and cannot be used to create an EDPS 

submission record.  Moreover, Mile High was never asked by Humana for additional data 

elements, which means that Humana made no effort to submit any of Mile High’s audit findings 

to EDPS.  This demonstrates Humana’s indifference to ensuring that its capitated First Tier Entities 

get paid accurately.

64. Upon information and belief, as Mile High conducted its work under the Gainshare 

Agreement and communicated examples such as the above to MCCI, MCCI, in turn, 

communicated them to Humana.  Upon information and belief, Humana recognized that if Mile 

High’s findings and conclusions were to be validated, it may subject Humana to enormous legal

and financial exposure from other inadequately compensated providers contracted with it.

Humana, therefore, upon information and belief, began to bring pressure to bear on MCCI to 

ensure that this did not happen. Upon information and belief, at the time, MCCI was extremely 

eager to effectuate the potential and still pending acquisition by Humana and was therefore willing 

to play ball.
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 65. Upon information and belief, as a result of Humana and MCCI’s collusion, beginning in

or around March 2017, Mile High began to receive strange and unjustified pushback from MCCI 

and Humana.  Indeed, Humana at first outright refused to submit the initial Submissions prepared 

by Mile High to CMS, without providing any sensible business or regulatory reason for doing so 

– even after Mile High immediately provided data addressing the (nonsensical) justifications given

for non-submission. Receipt of this data was met with new, equally vacuous reasons for non-

submission.  In good faith, Mile High requested that Humana and/or MCCI provide documentation 

supporting the assertions made for non-submission – to date, Humana and MCCI have provided 

nothing.

66. As weeks turned into months, MCCI requested that Mile High cease communications with 

Humana.  MCCI continued to provide nonsensical responses (or no response) to the question of

whether any of the Submissions had been submitted by Humana to CMS – sometimes asserting

that they “might have” been submitted and that Humana was awaiting the results.

67. Despite MCCI and Humana’s conduct, the Gainshare Agreement had not been terminated 

by either party.  As such, Mile High proceeded to fully perform under the Agreement, providing 

MCCI with the January 2017, March 2017 and September 2017 Submissions.  The Gainshare 

Submissions reflected that Mile High had found a very substantial number of errors that had 

resulted in lost revenues, and identified inefficiencies and other data that did or could have resulted 

in millions of dollars’ worth of incremental premium revenue if timely submitted to CMS.

68. On or about November 15, 2017, Mile High invoiced MCCI for the September 2017 

Submission.  The invoice requested $1,069,307.00 in estimated gainshare as a percentage of the

incremental premium revenues received by MCCI resulting from Mile High’s work. 
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 69. In or around December 2017, MCCI took issue with the September 2017 Submission, 

contesting Mile High’s findings and conclusions.  Instead of proceeding to resolve the dispute “in-

house,” as previously agreed upon, MCCI insisted that the Parties agree to retain an independent 

actuarial firm to validate the results.

70. The Parties jointly agreed that the actuarial firm to perform the validation would be Wakely 

Consulting.  Initially, MCCI communicated to both Wakely and Mile High that MCCI would retain 

Wakely’s Services.  However, after about a month, MCCI reversed course and demanded that Mile 

High retain Wakely to perform the validation.

71. Although the PSA indicates that MCCI should have borne the cost of retaining Wakely, 

MCCI continued to insist, unreasonably, that Mile High do so.  Mile High eventually relented and 

retained Wakely in an effort to expedite payment, presuming the cost of the retainer would be 

settled up later.

72. After Wakely was retained, MCCI, instead of cooperating with the validation, delayed 

Wakely’s ability to conduct it, as it squabbled with Wakely over insubstantial or irrelevant 

methodological issues about which MCCI had no independent expertise.  

73. Upon information and belief, during this period, Humana and MCCI were working together 

to move Humana’s proposed acquisition of MCCI forward, and in connection with the same, 

MCCI continued, at Humana’s behest, to delay at all costs validation of Mile High’s work product.

74. On January 9, 2018, Mile High transmitted to Mr. Valverde at MCCI a series of 

supplemental diagnosis code files that it had prepared for the upcoming January 31, 2018 data 

submission deadline.  Later in January, two members of the Mile High team engaged Mr. Valverde 

by telephone and were informed by Mr. Valverde that he had no intention of transmitting any Mile 

High-supplied data to Humana.  He also asserted that the Gainshare Agreement did not have a 
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 gainshare provision for the January 2018 Submission, when, in fact, the Agreement clearly states 

that the January 2018 Submission is eligible for a 20% gainshare.

75. On or about January 31, 2018, CMS notified the Medicare Advantage industry that the 

RAPS submission deadline had been postponed to May 4, 2018.

76. On or about February 4, 2018, Mile High formally invoiced MCCI for the March 2017 and 

January 2018 Submissions.  For the March 2017 Submission, Mile High requested payment of a 

gainshare with a then-estimated value of $1,087,860.  For the January 2018 Submission, Mile High 

requested payment of a gainshare with a then-estimated value of $1,800,000.00.

77. Mile High was unable (and continues to be unable) to invoice MCCI for the January 2017 

Submission because MCCI repeatedly ignored or refused Mile High’s requests for the data 

necessary to calculate the attendant gainshare.

78. On or about February 14, 2018, by way of unambiguous email exchanges between Vice

President of MCCI, Nicholas Valverde, and Mile High, the Parties re-confirmed that they would 

abide by Wakely’s findings in connection with the gainshare payment owed for the March 2017 

Submission. Curiously, it was around this time that MCCI suddenly ceased its previous efforts to 

stall Wakely’s review of that Submission.

79. Several weeks later, Humana “acquired the remaining 51% interest in MCCI and officially 

launched Conviva, bringing together [its] fully-owned and JV primary care assets in South Florida

and Texas under one brand and one management team.” https://www.nasdaq.com/aspx/call-

transcript.aspx?StoryId=4168740&Title=humana-hum-q1-2018-results-earnings-call-transcript

(“Earnings Call Transcript” for Humana’s Q1 2018 Results) (last accessed 5/17/18). Upon 

information and belief, because Conviva acquired MCCI, it also acquired its contracts, Medicare 

Advantage accounts receivable and other valuable assets. And, indeed, post-acquisition, Humana 
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 made no secret of its position that Conviva and MCCI were effectively one in the same entity, 

noting in an August 2018 earnings call that: “Since announcing the creation of Conviva in 

February, the [Humana] team has successfully combined the South Florida and Texas provider 

operations including MCCI, and created a new organizational structure . . .” See

https://www.nasdaq.com/aspx/call-transcript.aspx?StoryId=4193192&Title=humana-hum-q2-

2018-results-earnings-call-transcript (emphasis added) (last accessed 9/6/18).

80. On April 9, 2018, Mile High’s management had a brief teleconference with Mr. Valverde, 

during which call Valverde agreed to transmit the supplemental diagnosis code data to Humana 

that he had previously refused to submit in January 2018.  Mile High therefore provided MCCI 

with an updated version of the supplemental diagnosis code submission files that were first created 

in January 2018.

81. On April 13, 2018, Mile High received email confirmation from both Humana and MCCI 

that Humana was in the process of submitting the data supplied by Mile High.  However, as was 

the norm, no further information about the results of the data submission was provided to Mile 

High by either MCCI or Humana, despite repeated requests from Mile High for the same.

82. On or about April 27, 2018, as the Parties awaited Wakely’s results, Mr. Valverde had a 

teleconference with Mile High’s management, in which he revealed, for the first time, that MCCI 

had been acquired by Humana.  Mr. Valverde further advised that he had been converted from 

Vice President to a mere “consultant” for MCCI and no longer had “signing authority” with regard 

to the PSA or the Gainshare Agreement.  Instead, at best, he could “recommend” to “Humana” 

(not MCCI) that it comply with the terms of those agreements.

83. At no time had MCCI or Humana requested Mile High’s written consent to assign MCCI’s 

rights under the agreement to Humana.  
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 84. Given the history between the Parties, it was evident that MCCI/Humana would not pay 

Mile High under the Gainshare Agreement.  To enforce its rights under the PSA and the Gainshare 

Agreement, Mile High retained counsel.

85. On April 29, 2018, through counsel, Mile High presented a demand letter to 

MCCI/Humana (“Demand Letter”).  In the Demand Letter, Mile High demanded that 

MCCI/Humana make payment under the Gainshare Agreement, formally invoked its audit rights 

under Paragraph 11(b) the Agreement,5 contested MCCI’s de facto assignment of rights to Humana 

(to which Mile High had not consented), and made a series of data/document demands to 

determine: whether Humana had ever submitted the data contained in the Gainshare Submissions 

to CMS and, if so, whether all or a part of that data had been submitted, and how much revenue 

Humana and MCCI had received as a result.

86. By way of email dated May 1, 2018, “General Counsel for Conviva” replied to the Demand 

Letter.  Notably, the Demand Letter was not addressed to Conviva. In the email, Conviva’s general 

counsel advised that a response from MCCI would be forthcoming.

87. By way of email dated May 2, 2018, in-house counsel for “Humana Inc. and its 

subsidiaries, including MCCI[,]” responded to the Demand Letter.  None of the Demand Letter’s 

requested documentation or data was provided, nor was any indication given that it would be.

88. On or about May 6, 2018, Wakely completed its validation of the March 2017 Submission, 

concluding that the incremental revenue was, given a certain limited set of factual assumptions, 

“in an amount of $8,115,394.”

                                                           
5 There have been zero audits of MCCI by Mile High pursuant to the Gainshare Agreement this 
calendar year, and Defendants have engaged in a pattern and practice of denying Mile High’s 
requests for any records whatsoever relating/relevant to the Agreement and this dispute.
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 89. By way of email dated May 7, 2018, counsel for Mile High forwarded Wakely’s validation 

report to counsel for Humana/MCCI, and made specific demand for payment of the gainshare for 

the March 2017 Submission in the amount of $1,991,348.50, which number was calculated by 

subtracting the “February, March and September 2017 Resubmission Base Compensation” from 

the incremental premium value (i.e., $8,115,394 - $150,000) and multiplying that number by 25%.  

90. Humana/MCCI, through counsel, declined to make payment of the March 2017 gainshare,

notwithstanding its receipt of Wakely’s validation.

91. In corresponding with Humana/MCCI, Mile High reiterated its demand that documents 

relevant to the gainshare dispute be produced pursuant to the Gainshare Agreement’s audit 

provision; however, Humana/MCCI refused.

92. Because Humana/MCCI has not, to date, responded to Mile High’s document and 

information requests, Mile High has no knowledge of whether or what portion of the Gainshare 

Submission data has been submitted to CMS or whether, if submitted, the submission was timely.

93. Because Humana/MCCI has not paid Mile High any gainshare monies – funds which Mile 

High was relying upon to pay certain commercial debts – Mile High has lost face with numerous 

vendors and other creditor-entities with which Mile High regularly conducted business. Upon 

information and belief, as a result, Mile High has lost and will continue to lose new clients, new 

business opportunities and the revenues deriving therefrom.

CLAIMS FOR RELIEF

COUNT ONE – BREACH OF GAINSHARE AGREEMENT FOR FAILURE TO PAY 
GAINSHARE

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

94. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.
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 95. MCCI and Mile High entered into the Gainshare Agreement, which is a binding contract.

96. Paragraph 10 of the Gainshare Agreement calls for payment of a gainshare, which is a fixed 

percentage of the incremental premium revenue received by MCCI as a result of Mile High’s 

efforts under the contact.

97. MCCI received incremental premium revenue attributable to Mile High’s work performed 

under the Gainshare Agreement.

98. To date, MCCI has refused to make payment of any gainshare monies under the Gainshare 

Agreement, in violation of the same.

99. For these reasons, MCCI has materially breached the Gainshare Agreement.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the 

Gainshare Agreement by failing to pay Mile High the gainshare monies earned 

thereunder; and

b. Compensatory damages in amount equal to (1) the total gainshare monies earned 

under the Gainshare Agreement, plus penalties and interest as provided for by the 

Gainshare Agreement and/or PSA, and (2) the cost of Wakely Consulting’s services 

in connection with its validation the March 2017 Submission; and

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.
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 COUNT TWO – BREACH OF GAINSHARE AGREEMENT FOR FAILURE TO 
SUBMIT GAINSHARE DATA TO THE CENTERS FOR MEDICARE & MEDICAID 

SERVICES

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

100. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

101. MCCI and Mile High entered into the Gainshare Agreement, which is a binding 

contract.

102. As set forth in Paragraph 10 of the Gainshare Agreement, the “primary purpose” of 

the Agreement was to have Mile High perform services that would result in incremental premium 

revenue for MCCI, of which Mile High would receive a percentage or gainshare.

103. The plain language of the Gainshare Agreement requires that payment to Mile High 

be made timely, Exhibit B at ¶11(a), and further underscores that payment to Mile High is 

contingent upon MCCI’s submission of the Gainshare Submissions to Humana, as Humana’s 

submittal of the same to CMS is necessary to secure incremental premium revenue. See id. at ¶10.  

104. Plaintiff cannot currently determine whether MCCI failed to submit all or some of 

the reviewed and approved Gainshare Submissions to Humana and/or failed to review and approve 

the Gainshare Submissions in the first instance because MCCI has refused to produce any records 

and information relating thereto.  Such records and information are peculiarly within the 

knowledge or control of MCCI.

105. To the extent MCCI has failed to submit all or some of the reviewed and approved

Gainshare Submissions to Humana and/or failed to review and approve the Gainshare Submissions 

in the first instance, id. at ¶5(d), ¶10, it has materially breached the Gainshare Agreement.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:
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 a. A finding and declaration by this Court that MCCI materially breached the 

Gainshare Agreement by failing to submit some or all of the Gainshare Submissions 

to Humana and/or by failing to review and approve the Gainshare Submissions in 

the first instance, as it was required to do under the Gainshare Agreement; and

b. Compensatory damages in amount equal to (1) the total gainshare monies that 

would have been earned had MCCI submitted the Gainshare Submissions to 

Humana, plus penalties and interest as provided for by the Gainshare Agreement 

and/or PSA, and (2) the cost of Wakely Consulting’s services in connection with 

its validation of the March 2017 Submission; and

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT THREE – BREACH OF GAINSHARE AGREEMENT FOR FAILING TO 
ACCEPT AND MAKE PAYMENT PURSUANT TO WAKELY CONSULTING’S 

VALIDATION OF THE MARCH 2017 SUBMISSION

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

106. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

107. MCCI and Mile High entered into the Gainshare Agreement, which is a binding 

contract.

108. The plain language of the Gainshare Agreement provides, see Exhibit B at ¶10, and 

the Parties’ discussions and correspondence further reflect, that in the event of a dispute concerning 
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 whether and how much in gainshare Mile High is owed by MCCI, the dispute may be resolved by 

having an independent actuarial firm validate the results of Mile High’s work.

109. MCCI demanded independent actuarial validation of the results of the March 2017 

Submission.

110. The Parties agreed that Wakely Consulting would provide such actuarial validation, 

and that they would abide by Wakely’s findings in regards to the same, in conformity with the 

Gainshare Agreement and the Parties’ discussions and correspondence.

111. MCCI agreed that if Wakely Consulting validated a certain incremental premium 

revenue attributable to Mile High’s work, it would pay the gainshare percentage thereof called for 

under the contract, in conformity with the Gainshare Agreement and the Parties’ discussions and 

correspondence.

112. Wakely Consulting validated Mile High’s work in connection with the March 2017 

Submission, finding that it resulted in incremental premium revenues in the amount of $8,115,394.

113. Mile High provided a copy of Wakely’s report to MCCI for payment of the 25% 

gainshare to which it is entitled under the Gainshare Agreement.

114. MCCI has refused to pay Mile High the gainshare validated by Wakely even after 

being provided a copy of the report.

115. The above constitutes a material breach of the Gainshare Agreement.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the

Gainshare Agreement by failing to accept Wakely Consulting’s validation of the 

March 2017 Submission, even though the Gainshare Agreement’s terms required it 

and MCCI had repeatedly said it would, and by failing to pay the gainshare Mile 
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 High is entitled to for the March 2017 Submission in accordance with Wakely 

Consulting’s report; and

b. Compensatory damages in amount equal to (1) the gainshare amount validated by 

Wakely, plus penalties and interest as provided for by the Gainshare Agreement 

and/or PSA, and (2) the cost of Wakely Consulting’s services in connection with 

its validation of the March 2017 Submission; and

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT FOUR – BREACH OF GAINSHARE AGREEMENT FOR FAILURE TO 
COMPLY WITH THAT CONTRACT’S AUDIT PROVISION

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

116. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

117. MCCI and Mile High entered into the Gainshare Agreement, which is a binding 

contract.

118. Paragraph 11(b) of the Gainshare Agreement entitles Mile High to audit MCCI 

upon ten (10) business days’ notice once each calendar year to “examine the records of [MCCI] 

pertaining to the payments under” the Agreement.

119. A dispute concerning gainshare payment arose.
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 120. Written demand invoking Paragraph 11(b) of the Gainshare Agreement and 

demanding that MCCI provide certain data and documentation relevant to the gainshare dispute 

was served upon counsel for MCCI (“Audit Demand”).

121. MCCI has ignored the Audit Demand.

122. There have been zero audits of MCCI pursuant to Paragraph 11(b) (or any other 

agreement) in the current calendar year.

123. MCCI’s failure to comply with the Audit Demand is a material breach of the 

Gainshare Agreement.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the 

Gainshare Agreement by failing to respond to the Audit Demand by, among other 

things, providing the data and documentation requested in writing by Mile high;

and

b. An Order directing MCCI to comply with the Gainshare Agreement’s audit

provision by producing all data and documentation requested in the Audit Demand,

in addition to any and all other records within MCCI’s possession relevant to 

verifying whether and how much in gainshare monies should have been paid to 

Mile High by MCCI under the Gainshare Agreement; and 

c. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

d. For such other relief as this Court may deem reasonable and just.
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 COUNT FIVE – BREACH OF GAINSHARE AGREEMENT’S IMPLIED COVENANT 
OF GOOD FAITH AND FAIR DEALING BY FAILING TO PAY THE GAINSHARE 

MONIES OWED THEREUNDER

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

124. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

125. In every contract there is an implied covenant of good faith and fair dealing that 

protects the reasonable expectations of the contracting parties under the terms of the contract to 

which they are signatories.

126. Consistent with Gainshare Agreement Paragraphs 11(a), 10 and 5(d), Mile High 

had a reasonable expectation that MCCI would timely review and approve (in whole or in part) 

the Gainshare Submissions submitted to it and timely make payment of the gainshare once MCCI 

had received incremental premium revenue attributable to Mile High’s work under the Gainshare 

Agreement.

127. MCCI did receive incremental premium revenue attributable to Mile High’s work 

under the Gainshare Agreement. However, it unreasonably delayed and ultimately failed to pay 

those gainshare monies to Mile High.

128. By unreasonably delaying and by ultimately failing to pay the gainshare monies

owed under the Gainshare Agreement, MCCI breached the Gainshare Agreement’s implied 

covenant of good faith and fair dealing.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the 

Gainshare Agreement’s implied covenant of good faith and fair dealing by delaying 

payment and, ultimately, denying payment of the gainshare monies owed Mile High 
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 under the Gainshare Agreement, even though Mile High had a reasonable 

expectation of timely payment; and

b. Compensatory damages in amount equal to (1) the total gainshare monies earned 

under the Gainshare Agreement, plus penalties and interest as provided for by the 

Gainshare Agreement and/or PSA, and (2) the cost of Wakely Consulting’s services 

in connection with its validation of the March 2017 Submission; and

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT SIX – BREACH OF GAINSHARE AGREEMENT’S IMPLIED COVENANT OF 
GOOD FAITH AND FAIR DEALING BY FAILING TO ACCEPT AND MAKE 

PAYMENT PURSUANT TO WAKELY CONSULTING’S VALIDATION OF THE 
MARCH 2017 SUBMISSION

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

129. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

130. In every contract there is an implied covenant of good faith and fair dealing that 

protects the reasonable expectations of the contracting parties under the terms of the contract to 

which they are signatories.

131. Consistent with Gainshare Agreement Paragraphs 11(a), 10 and MCCI’s repeated 

representations to Mile High, Mile High had a reasonable expectation that MCCI would timely 
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 accept Wakely Consulting’s validation of the March 2017 Submission and timely make payment 

to Mile High pursuant to the same.

132. Wakely Consulting validated Mile High’s work in connection with the March 2017 

Submission, finding that it resulted in incremental premium revenues in the amount of $8,115,394.

133. Mile High provided a copy of Wakely’s report to MCCI for payment of the 25% 

gainshare to which it is entitled under the Gainshare Agreement.

134. MCCI has refused to pay Mile High the gainshare validated by Wakely even after 

being provided a copy of the report.

135. The above constitutes a breach of the Gainshare Agreement’s implied covenant of 

good faith and fair dealing.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the 

Gainshare Agreement’s implied covenant of good faith and fair dealing by failing 

to timely accept Wakely Consulting’s validation of the March 2017 Submission, 

even though MCCI had previously and repeatedly said that it would, and by failing 

to timely pay the gainshare Mile High is entitled to for the March 2017 Submission 

in accordance with Wakely Consulting’s report; and

b. Compensatory damages in amount equal to (1) the gainshare amount validated by 

Wakely, plus penalties and interest as provided for by the Gainshare Agreement 

and/or PSA, and (2) the cost of Wakely Consulting’s services in connection with 

its validation of the March 2017 Submission; and

Case 1:18-cv-22374-DPG   Document 14   Entered on FLSD Docket 09/07/2018   Page 33 of 47



 

34  
 

 c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT SEVEN – BREACH OF PSA FOR FAILURE TO PAY FOR COST OF 
RETAINING WAKELY CONSULTING TO VALIDATE THE MARCH 2017 

SUBMISSION

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, and MCCI Holdings, LLC)

136. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

137. MCCI and Mile High entered into the PSA, which is a binding contract.

138. Paragraph 2.2 of the PSA provides that MCCI is responsible for covering all 

expenses that “may be required to complete the work to be performed under a Work Order . . .”

139. The Gainshare Agreement is a “Work Order” under the PSA.

140. Actuarial validation of the March 2017 Submission was requested by MCCI, as it 

ostensibly wished to ensure that the “work to be performed” under the Gainshare Agreement 

resulted in incremental premium revenue.

141. MCCI agreed to use Wakely Consulting as the actuarial firm to verify the March 

2017 Submission.

142. MCCI should have, but did not, pay to retain Wakely Consulting.

143. Mile High, in an effort to expedite payment that had already been substantially 

delayed by MCCI and Humana, agreed to pay Wakely Consulting to validate the March 2017

Submission.
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 144. Wakely Consulting is an expense that was, per MCCI’s insistence, to be paid to 

complete the work to be performed under the Gainshare Agreement, which is a “Work Order” 

within the meaning of the PSA.

145. Because MCCI was required to cover the cost of actuarial validation under the PSA 

but did not, it is in material breach of that agreement.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that MCCI materially breached the PSA by 

failing to pay for Wakely Consulting’s services in connection with its validation of 

the March 2017 Submission; and

b. Compensatory damages in amount equal the cost of Wakely Consulting’s services 

in connection with its validation of the March 2017 Submission; and 

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT EIGHT – UNJUST ENRICHMENT

(As to All Defendants)

146. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

147. MCCI and Mile High entered into the PSA and Gainshare Agreement; however, 

prior to that date, Humana acquired a noncontrolling equity interest in MCCI.
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 148. The purchase of the noncontrolling equity interest in MCCI by Humana “include[d] 

a put option that would allow the controlling interest holder to put their interest to [Humana] 

beginning in 2018 as well as a call option . . .”

149. Upon information and belief, MCCI very much wished to be fully acquired or 

“bought out” by Humana and, as a consequence, sought to appease Humana prior to the inking of 

that deal.

150. Upon information and belief, Conviva Care Solutions, LLC is a subsidiary of 

Humana or acts in the de facto capacity of one.

151. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Conviva Care Solutions, LLC.

152. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Humana or acted and continues to act in the de facto capacity of one.

153. Thus, upon information and belief, capitation payments made by CMS to Humana 

and/or Conviva under the Medicare Advantage program have and continue to flow downstream to 

MCCI from Humana and/or Conviva.

154. Conversely, Medicare Advantage risk adjustment data submitted by MCCI to 

Humana, which was then submitted to CMS, generated capitation payment revenues for Humana, 

Conviva and, ultimately, for MCCI itself.

155. Mile High, pursuant to the PSA and Gainshare Agreement, identified millions of 

dollars in additional relevant Medicare Advantage data, which data was submitted to CMS.  

156. As a result of Mile High’s work, Humana received millions of dollars in capitation 

payment increases.  These revenues then flowed downstream to Conviva and MCCI.
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 157. Upon information and belief, Humana desired to keep Mile High’s audit findings 

secret, as they reflected very poorly on Humana’s Medicare Advantage data intake processes and 

procedures, and could potentially expose Humana to very substantial legal and financial liability

from providers and healthcare entities with which it is contracted and whom it likely underpaid

substantially for many years.

158. For this reason, upon information and belief, Humana used MCCI’s desire to be 

bought out to press MCCI into delaying and ultimately denying validation of and/or payment for 

Mile High’s work under the Gainshare Agreement.

159. Humana, Conviva and MCCI have received millions of dollars in additional 

revenues as a result of Mile High’s work performed under the Gainshare Agreement, but they have 

not compensated Mile High for it. Mile High reasonably relied on the contractual terms and/or 

representations made by Humana and MCCI that Mile High would be paid for the work performed.

By way of example, at MCCI’s urging, Mile High went so far as to retain Wakely Consulting to 

collect the payment MCCI continuously promised it would make, but never did.

160. MCCI, in collusion with Humana, has repeatedly blocked all access to records and 

documents relevant to determining whether, how much and to whom revenues flowed as a result 

of its efforts under the Gainshare Agreement, in spite of, among other things, Mile High’s 

invocation of its audit rights under that Agreement.  As a result, such records and information are 

peculiarly within the knowledge or control of MCCI and/or Humana.

161. Mile High never received any gainshare under the Gainshare Agreement.

162. For these reasons, Humana, Conviva and MCCI have been unjustly enriched.

WHEREFORE, Mile High demands judgment against all Defendants, and seeks the 

following relief:
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 a. A finding and declaration by this Court that:

a. Humana, Conviva and MCCI received revenues as a result of the work 

performed by Mile High under the Gainshare Agreement; and

b. Mile High reasonably relied upon the Gainshare Agreement’s language and 

the affirmative representations made by Humana and MCCI that it would 

be compensated for the work it performed under the Gainshare Agreement; 

and

c. Neither Humana, Conviva, nor MCCI paid Mile High the gainshare monies 

it was owed under the Gainshare Agreement; and

d. Humana, Conviva and MCCI were unjustly enriched thereby; and 

b. Disgorgement from Defendants the total value of the gainshare monies earned by 

Mile High for the work performed under the Gainshare Agreement, and payment 

of those monies to Mile High, plus penalties and interest as applicable by law or 

equity; and

c. Damages in an amount equal to the cost of Wakely Consulting’s validation of the 

March 2017 Submission; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT NINE – TORTIOUS INTERFERENCE

(As to Humana)

163. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.
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 164. MCCI and Mile High entered into the PSA and Gainshare Agreement; however, 

prior to that date, Humana acquired a noncontrolling equity interest in MCCI.

165. The purchase of the noncontrolling equity interest in MCCI by Humana “include[d] 

a put option that would allow the controlling interest holder to put their interest to [Humana] 

beginning in 2018 as well as a call option . . .”

166. Upon information and belief, MCCI very much wished to be fully acquired or 

“bought out” by Humana and, as a consequence, sought to appease Humana prior to the inking of 

that deal.

167. Upon information and belief, Conviva Care Solutions, LLC is a subsidiary of 

Humana or acts in the de facto capacity of one.

168. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Conviva Care Solutions, LLC.

169. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Humana or acted and continues to act in the de facto capacity of one.

170. Upon information and belief, Humana desired to keep Mile High’s audit findings 

secret, as they reflected very poorly on Humana’s Medicare Advantage data intake processes and 

procedures, and could potentially expose Humana to very substantial legal and financial liability

from providers and healthcare entities with which it is contracted and whom it likely substantially

underpaid for many years.

171. For this reason, upon information and belief, Humana used MCCI’s desire to be 

bought out to press and induce MCCI into delaying and ultimately denying validation of and/or 

payment for Mile High’s work under the Gainshare Agreement.
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 172. The Gainshare Agreement is a binding contract entered into between Plaintiff and 

MCCI.

173. Paragraph 10 of the Gainshare Agreement calls for payment of a gainshare, which 

is a fixed percentage of the incremental premium revenue received by MCCI as a result of Mile 

High’s efforts under the contact. Paragraph 11(a) highlights provides that: “[t]ime is of the essence 

for payment of all compensation.” 

174. As a proximate result of Humana’s interference in the relationship between MCCI 

and Mile High, MCCI delayed payment of gainshare monies under the Gainshare Agreement,

delayed the ability of Wakely Consulting to complete its validation of the March 2017 Submission 

and, ultimately, caused MCCI to pay no gainshare monies to Mile High under the Gainshare 

Agreement even though such monies had been earned.

175. The above-described conduct thus constitutes tortious interference with Mile 

High’s relationship, contractual and otherwise, with MCCI, for which Humana is liable.

176. The above constitutes tortious interference for which Humana is liable.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that Humana tortiously interfered with Mile 

High’s valuable business/contractual relationship with MCCI; and

b. Compensatory damages (1) in an amount equal to the total gainshare monies earned 

by Mile High under the Gainshare Agreement, plus interest and penalties pursuant 

to the Gainshare Agreement and/or PSA, and (2) the cost of Wakely Consulting’s 

services in connection with its validation of the March 2017 Submission; and
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 c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

COUNT TEN – TORTIOUS INTERFERENCE

(As to Humana)

177. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

178. MCCI and Mile High entered into the PSA and Gainshare Agreement; however, 

prior to that date, Humana acquired a noncontrolling equity interest in MCCI.

179. The purchase of the noncontrolling equity interest in MCCI by Humana “include[d] 

a put option that would allow the controlling interest holder to put their interest to [Humana] 

beginning in 2018 as well as a call option . . .” 

180. Upon information and belief, MCCI very much wished to be fully acquired or 

“bought out” by Humana and, as a consequence, sought to appease Humana prior to the inking of 

that deal.

181. Upon information and belief, Conviva Care Solutions, LLC is a subsidiary of 

Humana or acts in the de facto capacity of one. 

182. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Conviva Care Solutions, LLC.

183. Upon information and belief, as part of the acquisition of MCCI, MCCI became a 

subsidiary of Humana or acted and continues to act in the de facto capacity of one.
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 184. Upon information and belief, Humana desired to keep Mile High’s audit findings 

secret, as they reflected very poorly on Humana’s Medicare Advantage data intake processes and 

procedures, and could potentially expose Humana to very substantial legal and financial liability 

from providers and healthcare entities with which it is contracted and whom it likely substantially 

underpaid for many years.

185. Upon information and belief, Humana feared that submission of the Gainshare Data 

in the Gainshare Submissions to CMS might subject it to governmental scrutiny, or that peers or 

customers might learn of it and infer from the drastic uptick in premium revenues that there were 

serious issues with its Medicare Advantage data intake and processing methods and procedures.

186. Upon information and belief, for this reason, Humana purposefully did not submit 

some or all of the gainshare data provided by Mile High.

187. Upon information and belief, Humana used MCCI’s desire to be bought out to press 

and induce MCCI into agreeing not to reveal to Mile High that some or all of the gainshare data

identified by Mile High had been withheld from submission to CMS by Humana.

188. Upon information and belief, MCCI acceded to Humana’s request and, for this 

reason and as a proximate cause thereof, delayed payment, refused to release data from Humana 

and/or CMS reflecting the results of Mile High’s Gainshare Submissions (as requested by Mile 

High) since no such data existed, and never paid Mile High gainshare monies under the Gainshare 

Agreement – as no incremental premium revenues, by design, were ever collected.

189. As set forth in Paragraph 10 of the Gainshare Agreement, the “primary purpose” of 

the Agreement was to have Mile High perform services that would result in incremental premium 

revenue for MCCI, of which Mile High would receive a percentage or gainshare.  Paragraph 11(a) 

highlights provides that: “[t]ime is of the essence for payment of all compensation.”
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 190. Plaintiff cannot currently determine whether MCCI failed to submit all or some of 

the reviewed and approved Gainshare Submissions to Humana and/or failed to review and approve 

the Gainshare Submissions in the first instance because MCCI has refused to produce any records 

and information relating thereto.  Upon information and belief, MCCI has refused to do so at the 

urging of Humana.  Such unproduced records and information are peculiarly within the knowledge 

or control of MCCI.

191. The above-described conduct thus constitutes tortious interference with Mile 

High’s relationship, contractual and otherwise, with MCCI, for which Humana is liable.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that Humana tortiously interfered with Mile 

High’s valuable business/contractual relationship with MCCI; and

b. Compensatory damages (1) in an amount equal to the total gainshare monies that 

would have been earned by Mile High under the Gainshare Agreement had the 

Gainshare Data been submitted to CMS, plus interest and penalties pursuant to the 

Gainshare Agreement and/or PSA, and (2) the cost of Wakely Consulting’s services 

in connection with its validation of the March 2017 Submission; and

c. Consequential damages, including lost profits, resulting from the reputational harm 

suffered by Mile High as a consequence of MCCI’s failure to pay the gainshare 

monies earned; and

d. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

e. For such other relief as this Court may deem reasonable and just.

Case 1:18-cv-22374-DPG   Document 14   Entered on FLSD Docket 09/07/2018   Page 43 of 47



 

44  
 

 COUNT ELEVEN – FRAUD IN THE INDUCEMENT

(As to Medical Care Consortium Inc., Medical Care Consortium, LLC, MCCI Group 
Holdings, LLC, MCCI Holdings, LLC, and Humana)

192. Plaintiff adopts and re-alleges each prior paragraph as if set forth fully herein.

193. MCCI and Mile High entered into the PSA, which is a binding contract.

194. The PSA provides that MCCI is responsible for covering all expenses that “may be 

required to complete the work to be performed under a Work Order . . .”

195. The Gainshare Agreement is a “Work Order” under the PSA.

196. Actuarial validation of the March 2017 Submission was requested by MCCI, as it 

ostensibly wished to ensure that the “work to be performed” under the Gainshare Agreement 

resulted in incremental premium revenue; however, MCCI and Humana subsequently represented 

that zero dollars in incremental premium revenue attributable to Mile High had been “received” 

by MCCI.

197. Nevertheless, MCCI (and Humana) had represented, falsely, to Mile High that it 

would pay the gainshare of the incremental premium revenues attributable to Mile High as 

validated by Wakely.

198. Wakely issued a report validating that substantial incremental premium revenues 

attributable to the March 2017 Submission were earned by MCCI. Mile High provided this report 

to MCCI.

199. MCCI and Humana have stated that, irrespective of the Wakely report, they will 

not pay the gainshare earned.

200. Upon information and belief, when MCCI insisted upon the Wakely actuarial 

validation, it knew that no incremental premium revenues attributable to Mile High had been 
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 received or, alternatively, that MCCI (and Humana) would later take this position to justify 

nonpayment of the of the gainshare earned by Mile High for the March 2017 Submission. 

201. Plaintiff cannot currently determine whether MCCI failed to submit all or some of 

the reviewed and approved Gainshare Submissions to Humana and/or failed to review and approve 

the Gainshare Submissions in the first instance and, thus, cannot determine whether incremental 

premium revenues attributable to its work were ever received, because MCCI has refused to 

produce any records and information relating thereto.  Upon and information and belief, MCCI 

did so at Humana’s urging.  Such information and records are peculiarly within the knowledge or 

control of MCCI.

202. Upon information and belief, Humana urged, assisted and thereby participated in 

pressing MCCI to make the above false representations to Mile High.

203. MCCI and Humana’s stated insistence upon the Wakely validation, while knowing 

that no incremental premium revenue had been received or that they would claim that no 

incremental premium revenue had been received to justify nonpayment, was a knowing and 

materially false statement.

204. MCCI and Humana’s representation to Mile High that they would pay Mile High 

the gainshare of the incremental premium revenues attributed to Mile High validated by Wakely,

knowing that they would not, was also a knowing and materially false statement.

205. Upon information and belief, MCCI and Humana intended to induce Mile High into 

retaining Wakely as a means of buying more time to complete the MCCI acquisition and/or to 

diminish Mile High’s capital preemptively, assuming they might later be sued by Mile High for 

nonpayment.
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 206. Mile High reasonably relied upon the above material and knowing false statements, 

and suffered substantial financial detriment proximately caused by the same. MCCI and Humana 

therefore fraudulently induced Mile High to retain Wakely Consulting.

WHEREFORE, Mile High demands judgment against MCCI, and seeks the following relief:

a. A finding and declaration by this Court that 

i. MCCI and Humana fraudulently induced Mile High to retain 

Wakely Consulting for the purpose of validating the March 2017 

Submission even though MCCI and Humana knew that no 

incremental premium revenues had been received or, alternatively, 

that they would claim that no incremental premium revenues had 

been received as justification for nonpayment; and

ii. MCCI and Humana fraudulently induced Mile High to retain 

Wakely Consulting for the purpose of validating the March 2017 

Submission by stating that MCCI would pay Mile High the 

gainshare of the incremental premium revenue validated by Wakely 

even though, in fact, MCCI and Humana knew that they would never 

make any such payment; and

b. Compensatory damages in amount equal the cost of Wakely Consulting’s services 

in connection with its validation of the March 2017 Submission; and 

c. Costs and reasonable attorney’s fees, as provided for by the PSA and Florida law; 

and

d. For such other relief as this Court may deem reasonable and just.
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 Dated: September 7, 2018

Respectfully submitted,

FRIER & LEVITT, LLC

/s/ Kendra E. Pannitti____________________
Kendra E. Pannitti, Esq. (FL. Bar # 95059)
Jason N. Silberberg, Esq. (admitted pro hac vice)
84 Bloomfield Avenue
Pine Brook, NJ 07058
Telephone: (973) 618-1660
Facsimile: (973) 618-0650
kpannitti@frierlevitt.com

Attorneys for Plaintiff, Mile High Healthcare Analytics, 
LLC
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MILE lllGH HEALTHCARE ANALYTICS, LLC 

PROFESSIONAL SERVICES AGREEMENT 

This Professional Services Agreement (this "Agreement") is entered into as of October 3, 2016 (the "Effective 
Date"), by and between Mile High Healthcare Analytics, LLC ("Company"), a Colorado Limited Liability 
Company with an address of2373 Central Park Boulevard, Suite 100, Denver, CO 80238, and Medical Care 
Consortium, Inc. (Client"), a Florida corporation, located at 4960 SW 72nd A venue, Suite 201, Miami, FL 33155, 
and sets forth the terms and conditions under which Company agrees to provide the Services (as defined herein) to 
Client. 

1. Services. Company shall provide Client with the consulting services mutually agreed upon by the parties in 
the applicable work order (the "Services"). Each work order, substantially in the form of Exhibit A hereto, will set 
forth the details, including, without limitation, the nature, scope, timetable(s), and applicable payments, of the 
Services and will be considered incorporated herein (a "Work Order"). Services shall include all labor and/or 
materials furnished by Company. Company shall have the right to select and assign personnel to perform the work 
to be performed under any given Work Order, and nothing herein shall be deemed to prohibit or restrict Company 
from using one or more contractors or subcontractors to perform or assist in the performance of any Services. 
Company will use commercially reasonable efforts to accommodate reasonable work schedule requests made by 
Client. 

2. Compensation. 

2.1 Amounts and modes of payment for all Services to be performed and Deliverables (as defined 
herein) shall be set forth with specificity in each Work Order. Modes of payment shall be one of the following: 

a. Fixed Price. If Company quotes a price for particular Services or Deliverables, and such price is specified 
without qualification in the applicable Work Order, the amount quoted shall be deemed a "fixed price." 
Unless the particular Work Order provides for progressive payments or defen-al of payment after 
completion, Client shall pay the full amount of the fixed price upon Company's delivery of the specified 
Services or Deliverables. Each Work Order alternatively may provide for payment to be based on a fixed 
price for certain Services to be rendered over a specified period of time. Unless otherwise specified in the 
given Work Order, such payment for periodic Services shall accrue on a monthly basis and shall be 
prorated for any partial periods. 

b . Time and Materials. For Services and Deliverables that Company deems are not suitable for payment on 
the basis of a fixed price, the Work Order may provide for payment on the basis of "time and materials" 
expended on the given project. Payment under this time and materials method shall be determined 
according to the hourly rates Company assigns for Company employees, from time to time. A reduced 
block-time rate may also be pre-paid and time and materials Services will be deducted as used. 

c. Expenses. Client will be responsible for any reasonable travel-related charges incurred by Company. 

2.2 Statement of Rates. 

a. Rates quoted by Company in each Work Order are subject to change upon sixty (60) days' 
advance notice, provided that any such change shall have no effect upon rates or charges for work already rendered 
or scheduled to be rendered within ninety (90) days after the issuance of such notice. 

b. Client acknowledges that the fees set forth in any Work Order do not include costs for 
parts, supplies, materials, travel, or other expenses (collectively, "Expenses"), if any, that may be required to 
complete the work to be performed under a Work Order or are otherwise incidental to the performance of the 
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Services. In the event Expenses are incurred, Company shall incur such reasonable expenses at Client's sole 
expense. 

2.3 Invoices. Company shall submit invoices to Client for payment for Services and/or Deliverables at 
such time or times as payment becomes due under each Work Order. Invoices shall refer to the Work Order to 
which they relate and shall set forth Expenses (if any) for reimbursement. Reasonable supporting documentation 
(such as receipts for air travel, hotel and rental cars) shall accompany any such invoice. 

a. Payment of Invoice. Client shall pay in full each invoice within thi1ty (30) days ofreceipt 
of such invoice . Any payments not made when due are subject to interest from the date such payment was due 
through the date paid, at the rate of one and one-half percent (1-1/2%) per month, or the maximum rate allowable at 
law, if less. The imposition of late fees as provided above shall be in addition to, and not in lieu of, any other rights 
and remedies available to Company. All payments shall be used first to pay accrued interest, if any, and then to the 
payment of the balance remaining. 

b. Collection or Enforcement Costs. In the event Company is required to take legal or other 
action to enforce the terms of this Agreement, or collect amounts due but unpaid, and Company prevails in such 
action, Client shall pay all of Company's reasonable costs and expenses, including reasonable attorneys' fees, 
associated with such enforcement or collection action. 

3. Tenn of Agreement. This Agreement has a term specified in the Work Orders which are incorporated 
herein by reference. Upon expiration or termination of this Agreement for any reason: (a) all Work Orders shall 
terminate; (b) any outstanding payments shall be immediately due and payable; (c) Client shall pay Company for all 
Services performed up through the effective date of expiration or termination; and (d) the following Sections of this 
Agreement shall survive: Sections 3, 6, 7, 8, 10, 11, 12, 13 and 14. 

4. Termination. 

4.1 Either party may terminate this Agreement for a material breach of the Agreement or a Work Order 
by the other party which remains uncured fifteen (15) days after the breaching party' s receipt of written notice 
thereof. 

4.2 Unless otherwise agreed to by the parties, notwithstanding any other term herein, this Agreement 
shall terminate automatically upon the occurrence of any of the following events: 

a. Client is the subject of a bankruptcy, insolvency, reorganization or other sin1ilar 
proceeding; or 

b. Client fails to pay its debts generally as they become due or otherwise is bankrupt or 
insolvent.4.3 This Agreement shall terminate upon the completion of 

5. Warranty by Company. Company warrants that the Services will be performed in a 
professional and workmanlike manner. 

6. Warranty and License by Client. Client warrants that none of the applications or other intellectual property 
provided by or on behalf of Client in support of Company's provision of the Services and Deliverables ("Client 
Materials") shall infringe, misappropriate or violate any intellectual property right of any person or entity. Client 
hereby grants to Company a worldwide, royalty-free right and license to use, copy, install, operate, modify, test, 
distribute and otherwise use the Client Materials for the purpose of providing the Services and any Deliverables. 

7. Warranty Limitations. EXCEPT AS SPECIFICALLY PROVIDED IN SECTION 5, Company MAKES 
NO PROMISES, REPRESENTATIONS OR WARRANTIES CONCERNING THE SERVICES OR 
DELIVERABLES, WHETHER IMPLIED, EXPRESS OR STATUTORY, INCLUDING, WITHOUT 
LIMITATION, ANY IMPLIED WARRANTIES OF 'MERCHANTABILITY, FITNESS FORA PARTICULAR 



Case 1:18-cv-22374-DPG   Document 14-1   Entered on FLSD Docket 09/07/2018   Page 4 of 8

PURPOSE, NON-INFRJNGEMENT, INFORMATION CONTENT OR SYSTEM INTEGRATION OR 
WARRANTIES ARISING FROM COURSE OF DEALING, USAGE OR TRADE PRACTICE. WITHOUT 
LIMITING THE GENERALITY OF THE FOREGOING, Company DOES NOT WARRANT THAT THE 
SERVICES OR DELIVERABLES WILL BE UNINTERRUPTED OR ERROR-FREE. 

8. Ownership; Rights; Publicity. 

8.1 Any program, utility or tool created and I or used by Company to assist in the performance of the 
Services will be the property of Company ("Company Intellectual Property"). 

8.2 As between Company and Client, any program, utility or tool of a third party incorporated by 
Company into any Deliverable ("Third Party Intellectual Property") will be the property of Company. Unless 
otherwise expressly set forth in the applicable Work Order, Company hereby grants to Client a nonexclusive, 
nontransferable, royalty-free license to use any such Third Party Intellectual Property (excluding source code) for 
the sole purpose of such Third Party Intellectual Property serving as a component of the applicable Deliverable 
("Third Party Intellectual Property License"). 

9. Relationship of the Parties. Company is an independent contractor (not an employee or other agent) solely 
responsible for the manner and hours in which the Services are performed, is solely responsible for all taxes, 
withholdings and other statutory, regulatory or contractual obligations of any sort (including, but not limited to, 
those relating to workers' compensation, disability insurance, Social Security, unemployment compensation 
coverage, the Fair Labor Standards Act, income taxes, etc.), and is not entitled to participate in any employee 
benefit plans, fringe benefit programs, group insurance arrangements or similar programs of Client. 

10. Hiring of Company's Personnel. 

10.1 Additional Value from Hiring. Client acknowledges that Company provides a valuable service by 
identifying and assigning personnel to work on projects for Company's clients. Client further acknowledges that 
Client would receive substantial additional value, and Company would be harmed substantially and deprived of the 
benefits of Company's investment in Company's personnel, if Client hires or otherwise engages any of Company's 
personnel after Company has introduced the same to Client. 

11. Confidentiality. 

11.1 Confidential Information. Each party agrees that it shall: (a) maintain all confidential, non-public 
or proprietary information, trade secrets and all documentation related thereto received from the other party in 
confidence ("Confidential Information"); (b) exercise at least the same degree of care to safeguard the Confidential 
Information of the other party that it uses to safeguard its own Confidential Information (but not less than 
reasonable care); (c) not, directly or indirectly, disclose the Confidential Information of the other party to any third 
party unless expressly authorized by the other party in a prior signed writing; and ( d) not use the Confidential 
Information of the other party for the party's benefit or for the benefit of any third party. Confidential Information 
may include computer hardware and related equipment, software and associated documentation, procedures, 
methodologies, proposed new products, information related to research, development, designs, a party's contractors 
and subcontractors, accounting records, personnel records, fmancial and/or billing information and all other 
information, or reproductions thereof, of a confidential or secret nature which have not been published or otherwise 
made available to the general public. All Confidential Information shall remain the property of the party providing 
the Confidential Information and shall be returned to the providing party upon written request or termination of this 
Agreement. All Confidential Information of the other party returned shall de destroyed and certified as such. In 
furtherance, but not in limitation, of the foregoing, the parties agree that, as between Company and Client, the 
Company Intellectual Property and Third Party Intellectual Property are the Confidential Information of Company. 
The terms and conditions of this Agreement shall be the Confidential Information of both parties. 
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11.2 Exclusions. Neither party, however, shall have any obligation with respect to information that: (i) 
is or becomes generally known to the public other than as a result as acts by the receiving party; (ii) is 
independently developed by the receiving party, as demonstrated by written evidence; (iii) is known to the 
receiving party prior to its receipt from the other party, as demonstrated by written evidence; (iv) is disclosed to the 
receiving party by a third party who has no duty of confidentiality to the other party, on a non-confidential basis 
and not in violation of any confidentiality agreement; or (v) is required to be disclosed by lawful process, provided 
that the requested party shall provide the other party with timely notice in order for that party to seek a protective 
order or otheiwise object. 

11.3 Injunctive Relief. Each party agrees that violation of any material respect of this Section 11 would 
cause the other party irreparable injury for which it would have no adequate remedy at law. Therefore (and 
notwithstanding Section 14.1 ), each party shall be entitled to seek injunctive relief against the other party in any 
applicable state or federal court in accordance with that jurisdiction's laws (excluding any applicable choice oflaw 
provisions), in addition to any other equitable remedies which may be available to such party. 

11.4 Each party will ensure that each of its employees, contractors, subcontractors and agents are bound 
in writing to a confidentiality obligation at least as protective as that set forth in this Section 11. 

12. Limitation on Liability. 

12.1 COMP ANY SHALL NOT BE LIABLE TO CLIENT FOR ANY CLAIM FOR INDIRECT, 
CONSEQUENTIAL OR SPECIAL DAMAGES, INCLUDING BUT NOT LIMITED TO, LOST PROFITS 
(WHETHER DIRECT OR INDIRECT), LOST REVENUES (WHETHER DIRECT OR INDIRECT), LOSS OF 
DATA, LOSS OF GOODWILL, OR PUNITIVE DAMAGES, WHETHER ARISING UNDER TORT OR 
CONTRACT, EVEN IF COMP ANY HAS BEEN MADE AW ARE OF THE POSSIBILITY OF SUCH 
DAMAGES. 

12.2 IN NO EVENT WILL THE TOTAL AND CUMULATIVE LIABILITY OF COMP ANY 
EXCEED FOR, OR IN RESPECT OF, ANY CLAIM ASRISING OUT OF OR RELATING TO CO:MPANY' S 
PERFORMANCE, REPRESENTATIONS, WARRANTIES OR COVENANTS UNDER THIS AGREEMENT 
THE TOTAL AMOUNT OF FEES PAID BY CLIENT TO COMPANY FOR THE APPLICABLE WORK 
ORDER UNDER WHICH SUCH INCIDENT WHICH GA VE RISE TO THE CLAIM OCCURRED. 

13. Force Majeure and Delay. Company shall not be liable for delays or failure to perform the Services if due 
to any cause or conditions beyond the reasonable control of Company, including, but not limited to, delays or 
failures due to acts of God, acts of civil or military authority, fire, flood, strikes, wars, or shortage of power. 

14. General Provisions. 

14.1 Controlling Law. Except as expressly provided for in Section 11, any action arising out of or 
related to this Agreement shall be brought in the state or federal courts located in the State of Colorado, governed 
by the laws of the State of Colorado without regard to any applicable choice oflaw provisions and the parties 
hereby submit to the jurisdiction of, and waive any venue objections to, such courts. 

14.2 Notices. Any notice or other communication required or permitted to be made or given by either 
party pursuant to this Agreement shall be in writing, in English, and shall be deemed duly given (a) when delivered 
personally to the recipient, or (b) three (3) business days after being sent to the recipient by reputable overnight 
courier service (charges prepaid). All such notices and other communications shall be sent to the addresses set 
forth on the first page of this Agreement, and each party may change its address by giving written notice to the 
other party in the manner set forth herein. 

14.3 Entire Agreement. This Agreement (including all Work Orders) supersedes any and all 
agreements, either oral or written, between the parties hereto with respect to the rendering of Services and provision 
of Deliverables by Company for Client and contains all the covenants and agreements between the parties with 



Tracy Lieberman

President
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Exhibit A 

Work Order Number: I 

Work Order Effective Date: October 3, 2016 

Project Name: Compliance Review of a Capitated Provider Group's Risk Adjustment Practices 

This Work Order represents an offer by Company to provide the Services described below in accordance 
with the terms of the Professional Services Agreement dated October 3, 2016 by and between Company 
and Client ("Agreement"). This Work Order shall expire automatically without further action, notice or 
obligation by Company upon Client's failure to execute this Work Order by October 17, 2016. Defined 
terms used but not otherwise defined in this Work Order shall have the meanings ascribed to them in the 
Agreement. 

1. Description of Services 

The services to be provided to Client are described in the proposal titled, "Compliance 
Assessment ofMCCI's Risk Adjustment Processes and Operations" dated 15 September 2016, 
which is incorporated herein by reference. Said proposal was transmitted to Client via 
electronic mail on 15 September 2016 (5:13pm MT). 

2. Compensation 

a. A base fixed fee of $60,000 plus $6,500 per day that Company senior staff (Mr. Lieberman 
and Dr. Ferrans) spends on-site at Client's practice sites or offices. If only one of the 
experts travels to a particular Client site, the daily fee will be $3,250. 

b. In the event that services beyond the aforementioned al scope of work are required (e.g., 
education, project management, additional analytics, ETL re-runs, etc.), the Company will 
be compensated on a time and materials basis at the following rates: 

i. Richard Lieberman, Chief Data Scientist- $400/hour 

11. Duke Owen, EVP of Operations- $250/hour 

ni. Senior data analyst- $200/hour 

iv. Clinical consultants (M.D.)- $400/hour 

v. Medical Coding Consultants - $180/hour 

vi. Junior data analysts- $150/hour 

c. Payment terms: 100% of the base fee ($60,000) due upon execution of this Statement of 
Work with balance due upon delivery of final report to the Client. 

3. Deliverable(s) 

a. Project plan describing the process for completing the project 

b. Final report in PDF format 

c. Slides used for executive briefing 

IN WITNESS WHEREOF, Client and Company have caused this Work Order to be executed by their 



   Tracy Lieberman

President
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Work Order Number:  2 
Work Order Effective Date: January 9, 2017 (the “Effective Date, regardless of when actually 

signed
Project Name:  Identification and Resubmission of Missing Management Data 

1. Incorporation
This Work Order shall be made a part of the Agreement upon mutual execution.

2. Definitions
Defined terms used but not otherwise defined in this Work Order shall have the meanings ascribed 
to them in the Agreement.  In the event that any term in this Work Order conflicts with any term 
in the Agreement, the term of this Work Order shall control.  The following definitions, in addition 
to those otherwise set forth in this Work Order, are: 

Adjustment Factors: “Adjustment Factors” shall mean:

• Any adjustments, withholds, discounts, or recoupments retained by the 
Payer or deducted by the Payer from Capitation Payments made or due 
to the Client, in the ordinary course of business. 

Agreement: The Professional Services Agreement dated October 3, 2016 by and between 
Company and Client.

Capitation: The methodology used to compute components of the payments to Payers 
and Client based on a flat fee per member, per month.

Clearinghouses: The intermediaries who transmit Management Data from Client to Payer.

Client or MCCI: MCCI Group Holdings, LLC. 
Company: Mile High Healthcare Analytics, LLC. (“MHHA” or Mile High”) 

CMS:  The Centers for Medicare & Medicaid Services, U.S. Department of Health 
and Human Services. 

Baseline PY2016 The Payment Year 2016 Risk Score assigned to Members based on
Risk Score  diagnosis 

codes with dates of service of January 1, 2015 through December 31, 2015
Data Files Client’s Management Data contained in: i) electronic medical record systems 

and/or physician practice management systems; ii) submissions of 
Management Data to, and by, Clearinghouses and Trading Partners; iii) Data 
Files produced by the Payer to Client (including, but not limited to, RAPS 
files, Encounter Data files, and member-enrollment files); and iv) computers, 
databases, and files necessary for Company to perform a Gap Analysis. 

Deliverables As defined in Section 8.

EDI Electronic Data Interchange. 
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EDS Encounter Data System of Medicare. 
Encounter Data Records of the healthcare services provided to members of health plans (e.g. 

Medicare Advantage), prepared by the provider and maintained by health 
plans, periodically submitted to CMS including, but not limited to, member 
identifying information, provider identifying information, diagnosis codes, 
procedure codes, and a variety of dates documenting the condition of each 
patient, the acuity of the services, and documenting each step in the 
healthcare delivery process.

Gainshare The fee paid, or to be paid, to Company by Client computed in accordance 
with ¶10, below after applying the Adjustment Factors. 

Gap Analysis The determination of Incorrect Management Data, resulting in incorrect Risk 
Scores, and the causes leading to incorrect Capitation Revenue paid to Client. 
As part of the Gap Analysis, Company shall look for accuracy in the data 
submitted to Payer and or CMS.  Company shall look to see what 
Management Data was not transmitted or improperly transmitted whether or 
not any such analysis results in increased or decreased funding to the Client.

Gap Analysis The Gap Analysis used for the final February 3, 2017 CMS submission 
PY 2016 Final deadline. The Gap Analysis using all applicable diagnosis and procedure 

codes from permissible encounters with dates of service in 2015 to generate 
an accurate Risk Score that will be applied to 2016 premium payments. 

Gap Analysis- The Gap Analysis using final CMS data and all applicable diagnosis and
PY2016 Post-Final procedure codes from permissible encounters with dates of service
For Reconciliation 2015 to generate an accurate Risk Score for 2016. This is to be used by Client 

to affect any adjustments directly with Payer for erroneous PY2016 premium 
payments.

Gap Analysis- The Gap Analysis using all applicable diagnosis and procedure codes from
PY2016 March permissible encounters with dates of service 2016 to generate an accurate
Submission Risk Score that will be applied to 2017 premium payments.  The results of 

the analysis will be used to improve the accuracy of the March 2017 
submission for dates of service in 2016 whether or not any such analysis 
results in increased or decreased funding to the Client.

Gap Analysis-2017 The Gap Analysis using all applicable diagnosis and procedure codes from 
September permissible encounters with dates of service July 1, 2016 through June 30, 
Submission 2017 to generate an accurate Risk Score that will be applied to 2018 

preliminary premium payments (January 2018 – June 2018). The results of 
the analysis will be used to improve the accuracy of the September 2017 
submission for dates of service in 2016 whether or not any such analysis 
results in increased or decreased funding to the Client. 

Humana, Inc. Client’s Payer or Health Plan. 
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Incremental Additional Premium Revenue received by Client, solely as a direct result 
Premium of Services provided by Company under, or related to, this Work Order. 
Revenue  For purposes of this Agreement, the Incremental Premium Revenue shall 

only apply to any additional funding received by MCCI which is solely and 
directly attributable to the recognition of valid and accurate diagnoses that 
were not previously recognized by CMS during the applicable service 
periods. The Incremental Premium Revenue shall include all additional 
compensation received by MCCI solely as a direct result of Services provided 
by Company under, or related to, this Work Order whether such 
compensation is in the form of money or in-kind.

Incorrect Management Data sent by Client, which may not have been received by the 
Management Data Payer or has been modified in any during transmission to a Payer or Trading 

Partner such that the Management Data is no longer consistent with the 
original Management Data prepared by the Client documenting clinical 
services rendered to Medicare-Advantage members

Initial Gap Analysis A preliminary Gap Analysis of one facility of Client. 

Laws All: (a) constitutions, treaties, laws, statutes, codes, ordinances, orders, 
decrees, rules, regulations and municipal by-laws, whether domestic, foreign 
or international, (b) all judgments, orders, writs, injunctions, decisions, 
rulings and decrees of any Authority, (c) all policies, voluntary restraints, 
practices and guidelines of, or contracts with, any Authority which, although 
not actually having the force of law, are considered by such Authority as 
requiring compliance as if having the force of law, and (d) all industry 
guidelines, policies, codes of practice and standards relating to, or having 
jurisdiction over, any Service. 

Management Data Data entered into Client’s practice Management System and its derivatives 
using the diagnosis and procedure codes ICD-9/ICD-10 and CPT-4/HCPCS, 
respectively, to describe the patient’s illness burden and services rendered. 

Management System Client’s practice management systems, including but not limited to MDVita 
and Datalink. 

Medical Services The medical services provided by Client to its Members enrolled in Medicare 
Advantage products. 

Payer: The managed care partners that pay Client, including, without limitation, 
Humana.

Premium Revenue The revenue received by Payers for Medical Services provided by Client 
which is modified by (directly proportional to) the Client’s Risk Score.  
Client receives a percentage of this Premium Revenue. 

PY Payment Year, the year of payments by CMS to a Medicare-Advantage plan 
based on diagnosis code data submitted for services rendered during the 
preceding calendar year. 
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RAPS Risk Adjustment Processing System - the CMS electronic system that 
performs editing of all detail records that are then stored in the RAPS 
database.

Revised Risk Score The Risk Score computed by Company determined to be accurate, whether 
higher or lower, following completion of its Services. 

Risk Score: Risk Scores make use of a mathematical function to link individual attributes, 
such as demographics and diagnoses, to produce an estimate of annual health 
care expenditures. 

Risk Score Year The year preceding the Service Year 
Service Year The year in which Client provides Medicare Services. 

Services All Services defined in, or arising out of, this Work Order Third Party Any
person or entity owning an interest in Client and any person, parent, 
subsidiary, daughter, or merger entity associated with or that becomes 
associated with Client, but specifically excluding all wholly or partially 
owned subsidiaries of Client. 

Trading   An entity which sends and/or receives electronic health care transactions 
Partner    to/from Payers and providers (i.e.: provider, billing group, billing service, 

 Clearinghouse, or Payer). 

3. Background

Client previously engaged the Company to review its Management Data and internal processes 
including, but not limited to, its best business practices, workflow, and culture. During this review, 
the Company identified, among other things, potential Incorrect Management Data as it moved 
from Client to the Clearinghouses (e.g. Availity, TriZetto, etc.), to Humana and CMS.

By accurately identifying Incorrect Management Data and correcting errors in the Management 
Data transmitted to, and received by, the Payer, Client seeks to improve the accuracy of its 
submission of Management Data to the Payer. 
4. Retain Company 

Client retains the Company to generally perform the following Services (as may be more 
specifically set forth in ¶¶5 and 6, below): 

a. PY2016 Risk Score Related Services.  The Services include: i) reviewing Client’s Management 
Data to arrive at an accurate 2015 Revised Risk Score; ii) performing a Gap Analysis for 2015 
to identify Incorrect Management Data; iii) determine if Management Data previously 
transmitted was correctly and accurately received by the Payer; iv) submitting the correct 
Management Data to the Payer for the CMS February 2017 final sweeps; and, v) performing a 
post submission Gap Analysis to be used by Client for root cause analysis of Incorrect 
Management Data; for Risk Score accuracy initiatives; and for pursuit of any direct or indirect 
administrative relief with Payer. 

b. PY2016 Risk Score Related Services.  The Services include: i) reviewing Client’s Management 
Data for Dates of service in 2016 to arrive at a 2016 Revised Risk Score; ii) performing a Gap 
Analysis for 2016 to identify Incorrect Management Data; iii) determine if Management Data 
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previously transmitted was correctly and accurately received by the Payer; and iv) submitting 
the correct 2016 Management Data and 2016 Revised Risk Score to the Clearinghouses or 
directly to the Payer through an iterative process by Mid-Year RAPS and EDS submission 
deadlines of March 3, 2017. 

c. PY2017 Risk Score Related Services.  The Services include: i) reviewing Client’s Management 
Data for Dates of service in 2017 to arrive at a 2017 Revised Risk Score; ii) performing a Gap 
Analysis for 2017 to identify Incorrect Management Data; iii) determine if Management Data 
previously transmitted was correctly and accurately received by the Payer; and, iv) submitting 
the correct 2017 Management Data and 2017 Revised Risk Score to the Clearinghouses or 
directly to the Payor through an iterative process by Initial RAPS and EDS submission 
deadlines of September 8, 2017.

d. Exclusions.  AT NO TIME SHALL COMPANY ADD CODES NOT IN RAPS FILES; ADD 
CODES THAT WERE DELETED IN A SUBSEQUENT VALIDATION AUDIT OR ANY 
OTHER TYPE OF AUDIT; CHANGE SUBMITTED CODES; RESUBMIT CODES 
PREVIOUSLY SUBMITTED TO PAYER OR CMS; RESUBMIT ENCOUNTER DATA 
BASED ON FINDINGS OR REVIEW OF CLINICAL DATA, PATIENT CHARTS, 
PATIENT MEDICAL FINDINGS, PATIENT MEDICAL NOTES, OR OTHER PATIENT 
RECORDS.

5. Initial Services and Duties
In consideration of the Compensation set forth below, Company shall perform the following 
“Initial Services”:
a. Initial Gap Analysis.  Perform an Initial Gap Analysis including collecting, reviewing, and 

reconciling Client’s Management Data and processes.
b. Final Gap Analysis. If the Initial Gap Analysis shows discrepancies between the data stored in 

the practice management systems and the data submitted to or stored by the Payer, Company 
shall: i) perform a Final Gap Analysis for all of Client’s facilities for the dates of service for 
2015-2017; and ii) audit the functionality of the MDVita and Datalink Management Systems 
and the interaction between Client’s staff with these systems.

c. Communicate.  The Company shall inform the Client of any process deficiencies that are 
identified as contributing factors to the loss of Encounter Data so that the Client may correct 
those deficiencies. 

d. Resubmission.  Company will correct the Incorrect Management Data and shall then assist 
Client in submitting the correct applicable Management Data to the Payer for February, March 
and September 2017 CMS submission dates upon review and approval by MCCI. Company 
shall ensure that any Management Data submitted by Company has not been successfully 
adjudicated by Payer, and/or that the Management Data resubmitted has not already been 
transmitted to CMS. Company will work with Client and Payer to ensure that any submissions 
of Management Data have not been deleted as a result of validation audits.  Company shall 
notify Client and Payer of any Management Data that Client determines was inaccurately 
submitted to Payer or CMS. 

e. Programming.  Company will use its HIPAA-compliant HITRUST CSF certified secure cloud 
based environment and will perform custom, proprietary programming/development (which 
shall remain the property of the Company) as part of its Gap Analysis. 
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f. Coordination.  Company will coordinate the Initial Services with all applicable 
Clearinghouses, Trading Partners, and data submission vendors in order to compute the proper 
Management Data for resubmission to Payer, and the successful receipt by Payer.

g. Personnel.  Dr. Richard Ferrans will be the initial Project Manager assisted by Richard 
Lieberman. The Company will provide other staff members to perform data collection and 
analysis using any combinations of employees or contractors of its choosing. 

6. Subsequent Services 
Company shall provide Client up to 100 hours of consulting between February 1, 2017 and 
December 31, 2017 (“Subsequent Services”) at no additional fee.  The consulting services will 
be in accordance with the following: 

a. Assisting Client in developing policies, procedures, and a departmental structure to monitor 
and address any issues in future Encounter Data submission processes such that the 
Clearinghouses and Client’s Payer(s) receive the correct Encounter Data to be used for 
payment to Client. 

b. Assisting Client with hiring personnel to correctly handle Encounter Data submissions and 
monitor the submissions as set forth above.

c. The Subsequent Services will continue until the earlier of: i) such time as Company and Client 
agree that Client is able to correctly submit Encounter Data and monitor the results, as set forth 
above, independently without additional supervision; or 2) 100 hours of consulting time for 
Subsequent Services has been provided by Company. 

7. Client Data Requirements 
Client shall provide Company with access to its Data Files (but not to clinical findings, patient 
charts, patient medical findings, patient medical notes, or other patient records) and Client will, on 
behalf of Company, facilitate Company’s access to the records and procedures of Clearinghouses 
and Trading Partners so that Company can perform the Services.  Any cost in accessing the records 
of Clearinghouses or Trading Partners shall be borne by Client.  To perform the Services set forth 
in ¶5, Company requires, and Client shall provide, the following Data Files: 
a. Electronic Data Files containing all Management Data submitted by Client using MDVita, 

Datalink, or other Practice Management systems. 
b. Electronic Data Files containing all Management Data received by all Clearinghouses on 

behalf of Client and Management Data files produced by Clearinghouses for transmittal via 
EDI to a subsequent Clearinghouse or Trading Partner. 

c. Electronic Data Files containing all Management Data received by all Trading Partners on 
behalf of Client and Management Data files produced for transmittal via EDI to a subsequent 
Trading Partner. 

d. Humana’s EDPS files submitted to EDPS on behalf of Client. 

e. All Model Output Report (MOR) files that include creation dates from December 1, 2015 
through December 31, 2017. 

f. All Monthly Membership Report (MMR) detail Data Files with creation dates from December 
1, 2015 through December 31, 2017. 
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g. All RAPS-formatted files submitted by Humana to CMS on or after January 1, 2015 and 
accepted by CMS’ vendor, Palmetto GBA.

h. All MAO-001, MAO-002 and MAO-004 reports returned by CMS’ EDPS. 
8. Deliverable(s) and Provided Items

a. Definition.  Deliverables and provided items shall be defined as: 

• Case by case report of statistically significant sample that show Management Data 
submission deficiencies/errors by patient with appended source data and source medical 
records.

• Corrected RAPS information for each relevant submission period. 

• The Final Gap Analysis for each relevant submission period and a post 2015 Final Gap 
Analysis.

• Slides used for executive briefing. 

• Reports as and when reasonably requested by Client regarding the progress of the Services. 
b. Ownership.  All Deliverables and provided items shall be the sole property of Client. Company 

disclaims any rights to the Deliverables and provided items and will not assert any claim, 
copyright, patent or otherwise, to their use, development, or production except as prohibited in 
¶9, below. Upon completion of the Services, expiration or termination of this Agreement or at 
Client’s request, Company will return or destroy all Deliverables and provided items in 
accordance with Client’s instructions and applicable requirements governing the shipment or 
destruction of such Deliverables and provided items provided doing so does not violate any 
Law.  Notwithstanding the aforesaid, all Knowhow as defined below, used to produce the 
Deliverables shall remain the exclusive property of Company and Company may use its 
Knowhow, even if acquired as a result of the Services, to provide similar or different services 
of any kind to third parties. 

c. Use.  Company will use the Deliverables and provided items solely for the Services in 
accordance with this Statement of Work and not provide them to others without Client’s prior 
written consent.  Client shall use the Deliverables only for itself and not for any Third Party.  
Notwithstanding this provision, any Third Party shall have access to the Deliverables to the 
extent that any membership interest owner has access pursuant to the Client’s operating 
agreement or as a matter of law. Company will not, and will not allow any Third Party to, place 
any lien or encumbrance on any Deliverables. 

9. Company Knowhow 

a. Definition.  In order to provide the Services, Company will be meeting and collaborating with 
Client and disclosing its Knowhow.  To do so, Company will be using algorithms, software, 
proprietary information, public information, expertise, and experience either singularly or one 
or more of the aforesaid collectively.

For purposes of this Agreement, “Company Knowhow” shall mean: 
All computer software, source code, concepts, designs, developments, algorithms, 
ideas, inventions, processes, trade secrets, policies, practices, procedures, expertise, 
and experience (which were developed or acquired by Company and its personnel 
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over many years), the combination of which is not easily or quickly duplicated, that 
the Company, solely or in collaboration with others: i) previously developed, 
conceived, or reduced to practice; ii) uses, develops, conceives, or reduces to 
practice in the course of performing the Services.

b. Ownership.  The Company Knowhow shall be Company Intellectual Property and Confidential 
Information as set forth in ¶¶ 8 and 9 respectively of the Agreement.  Company Knowhow 
shall be broadly construed so as to protect the Company from the disclosure to, or use by, Third 
Parties and so as to maintain the Company’s competitive advantage in providing similar 
services to Third Parties in the healthcare industry.  Client shall not directly or indirectly, use 
Company Knowhow for, or on behalf of, any Third Parties or disclose Company Knowhow to 
any Third Parties who would directly or indirectly benefit from the Company’s Knowhow 
without further payment or compensation being made to Company.  Client shall be liable to 
any damages sustained by Company as a result of a violation of this section.

c. Combination.  Notwithstanding the fact that one or more of the items set forth in the above 
definition of Company Knowhow may be subject to the exclusions set forth in ¶11.2 of the 
Agreement, the combination of any of the aforesaid used in performing the Services herein 
shall nevertheless be deemed Company Intellectual Property and Confidential Information and 
not be used for any Third Parties or disclosed to any Third Parties. 

10. Compensation

Compensation shall consist of: 
(I) Base compensation to cover costs of providing highly technical services requiring expert 
programming resources and subject matter experts including design, data acquisition and staging, 
data ingestion, data processing and analysis, and resubmission file creation and reporting under 
highly compressed timeframes (the “Base Compensation”) payable as follows: 

a. Initial Base Compensation.  In consideration of the Initial Services, Client shall pay Company 
a non-refundable fee of $100,000 the receipt of which is acknowledged (“Base Payment”).

b. February, March and September 2017 Resubmission Base Compensation. In consideration of 
the Initial 2017 Services for March 3rd Mid-Year RAPS and EDS Submission, Client shall pay 
Company a fee of $150,000 of which $75,000 has been paid, and the remaining $75,000 will 
be due within one business day of execution of this Agreement.  This payment shall be subject 
to the Recoupment below. 

Gainshare Compensation: 

The primary purpose of this Agreement is to ensure risk score accuracy by way of submission of 
Management Data.  In the event that Company’s efforts result in Incremental Premium Revenue, 
then, and in that event, Company shall be entitled to a Gainshare, to be calculated as follows: 

Gainshare Amount = ((Incremental Premium Revenue – Adjustment Factors) * 
Gainshare percentage. 

The Incremental Premium Revenue will be determined by calculating member-specific risk scores 
from Management Data coupled with data files produced by Humana’s “Service Fund” system.  
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Data files produced by Humana’s Service Fund include but may not be limited to: 1) RERAP files 
that contain data from the CMS RAPS returned file and provides error codes as to why conditions 
may not have been accepted by CMS and where more information may be needed; 2) REENCTR 
file which includes extensive encountered claims data for members assigned to a primary care 
provider; 3) the REMOR data file which provides basic Humana information along with data from 
the CMS MOR (Monthly Output Report) file. It can be used to view the member’s CMS specific 
risk score criteria, such as HCC, age, sex and disability; and 4) REHCF file which provides the 
member’s premium information at a provider level.

Gainshare shall be calculated by subtracting the Adjustment Factors from any Incremental 
Premium Revenue actually received by MCCI and then multiplying the sum by the Gainshare 
percentage as applicable below.
Gainshare shall be allocated as follows:

2015 Submission and March 2017 Gainshare submission allocation: 

• 75% to MCCI 

• 25%, less the Base Compensations paid, to MHHA as follows: 
2.5% (total 7.5%) of the Gainshare shall be paid upon verification by an independent 
actuary establishing that the submissions are substantially correct; and that the 
increases in premium revenue are not due to changes in demographics or addition of 
specialists; provided however, in the event that any of the Incremental Premium 
Revenue and/or Indirect Administrative Relief is not paid to MCCI by any third party 
following submission, such 2.5% shall be returned by Company to MCCI; and

The remaining balance of 25% of the Gainshare due to MHHA, less the prior 
payments for the Initial Base Compensation, the March Base Compensation, and the 
September Base Compensation (collectively “the Base Compensations”), shall be 
paid to MHHA when MCCI receives Incremental Premium Revenues and/or Indirect 
Administrative Relief. 

September 2017 and January 2018 Submission Gainshare submission allocation: 

• 80% to MCCI 

• 20% to MHHA as follows: 
2 percent of the total incremental dollars (10 percent of  20 percent ) of  the total 
Gainshare dollars due to MHHA less any remaining balances for the Base 
Compensations shall be paid upon each of three verifications by an independent 
actuary that the Incremental Premium Revenue calculated by MHHA for the 
September 2017 submission is substantially correct and  that the increases in premium 
revenue are not due to changes in demographics or addition of specialists; provided 
however, in the event that any of the Incremental Premium revenue is not paid to 
MCCI by any third party following submission, such 2% shall be returned by 
Company to MCCI.
The remaining balance of 18% of the Gainshare due to MHHA, less any remaining 
balances for the Base Compensations, shall be paid to MHHA when MCCI receives 
Incremental Premium Revenues and/or Indirect Administrative Relief. 
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c. Acceptance Procedures.

• True Up.  Upon Client’s actual receipt of all of its Incremental Premium Revenue and/or 
Indirect Administrative Relief, the Gainshare due to the Company will be “trued up” so 
that Company is paid 25% of the actual Incremental Premium Revenue , less the Base 
Compensation.

11. Payment Terms
a. Late Fees.  Time is of the essence for payment of all compensation set forth in ¶10, 

above.  Any payment that is not received when due shall interest at the rate of 1.5% per 
month which shall begin accruing 30 days after the due date.  Client may delay payment 
of gainsharing amounts to Company until it receives funds from the Payer. 

b. Audits.  Company shall be entitled, upon ten (10) business days’ notice, but no more 
than once each calendar year, to examine the records of Client pertaining to the 
payments under this Agreement.  If such audit reveals that there was an underpayment 
to Company of more than 3%, then Client shall pay all reasonable expenses associated 
with such audit and shall pay the additional amounts owed within 10 days of receipt of 
the invoice for said sums. 

c. Client shall have 30 days after the mutual execution of this Work Order to reasonably 
approve the Gainshare Amount calculated by the Company.  If Client, in good faith, 
believes that the Gainshare will be less than 95% of the amount computed by the 
Company, Client shall notify the Company of the amount that it believes to be the 
proper amount.  Client shall then pay the 10% payment set forth in ¶b, above to the 
Company based upon the Client’s computation of the Gainshare within 35 days of the 
mutual execution of this Work Order. However, if Client’s computation of the 
Gainshare is within 95% of the Company’s computation, Client shall pay the 10% 
payment based on the Company’s computation of the Gainshare within 35 days of the 
mutual execution of this Work Order. 

d. Recoupment. Notwithstanding any other provision in this Agreement to the contrary, if 
the Actual Incremental Premium Revenue less the Gainshare due or paid to the 
Company is less than the Base Compensation payable or paid to Company, then 
Company shall promptly refund to Client the difference.  For the avoidance of doubt, 
if MCCI’s net recovery is less than the Base Compensation then the Company shall 
return the difference to MCCI.  This provision shall not apply to the non-refundable 
initial Base Compensation.

e. Company and Client shall maintain all records related to the Services, including billing 
records.  Company and Client, through its authorized employees, representatives or 
agents, upon giving reasonable notice to Company and Client, will have the right to (i) 
inspect at reasonable times, all facilities, equipment, procedures, documents, and 
practices employed by Company and Client in performing the Services, and/or (ii) 
examine or request delivery of, and audit all records, files, notebooks, relevant 
operating procedures, and data relating to the Services, in order to ensure the true and 
accurate recording of data and confirm Company's and Client’s compliance with the 
terms of the Agreement and the applicable Work Order. Company and Client shall 
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retain these records until the later of two (2) years after expiration or termination of this 
Agreement or as required by applicable Law. If Company and Client does not consent 
to an audit or fails to provide access or information to Company’s and Client’s 
satisfaction or disagrees with any recommended remediation requested by Company 
and Client, or fails to implement it, Company and Client may, but is not obliged to, 
terminate this Agreement and any pending Work Order immediately upon written 
notice to Company and Client. This Audit section will survive for a period of one (1) 
year after termination or expiration of this Agreement. 

a. Company will provide a written corrective action plan to Client within thirty (30) days of 
receipt of a written request from Client.  Company will provide status reports to Client at the 
agreed time interval(s) until all non-compliance items have been addressed and the corrective 
action plan has been completed.  If the audit findings and associated responses are deemed 
unacceptable by Client, then Client may, in its sole discretion, prohibit Company from 
completing any Client business until resolution of all such compliance issues is complete to 
Client’s reasonable satisfaction.  In the event resolution cannot be reached within a reasonable 
period of time following such determination, Client may terminate this Agreement and any or 
all Statements of Work immediately upon written notice to Company.

12. Representations and Warranties 

Company covenants, represents and warrants that: 
a. it will comply with all applicable Laws; 

b. it will comply with applicable policies while on Client’s or its Affiliates’ premises; 
c. it will obtain and keep in full force and effect all licenses, certifications, registrations, permits 

and approvals as necessary in connection with its performance of Services;
d. it will perform all Services in a competent, professional and workmanlike manner using 

reasonable care and diligence and sound and professional principles in accordance with 
normally accepted industry standards, it has the required qualifications and expertise to 
perform the Services, and it will be responsible for the quality, technical accuracy and 
completeness of the Services;

e. each individual performing the Services is an employee or permitted subcontractor of 
Company;

f. it will deliver any Deliverables to Client free from any security interest or other lien or 
encumbrance;

g. the Deliverables will not infringe or misappropriate any patent, copyright, trademark, service 
mark, trade name, trade secret, or other intellectual property right of any Third Party, and, at 
the time of delivery to Client, no Deliverable will contain any computer virus or other similar 
harmful, malicious or hidden programs;

h. neither the Services nor any Deliverables will have any defects in material, design, or 
workmanship; and 

i. it has the full right, power, and corporate authority to enter into this Agreement and to make 
the promises set forth in this Agreement; there are no outstanding agreements, assignments or 
encumbrances in existence inconsistent with the provisions of this Agreement; and no actions 
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are threatened or pending before any Authority relating to Company or its Affiliates that would 
affect Company’s ability to perform its obligations hereunder. 

13. Indemnification. Company shall, at its own cost and expense, defend, indemnify, and hold 
harmless Client and its Affiliates and their respective employees, directors, officers, agents, 
contractors, successors and assigns from and against any and all losses, liabilities, damages, 
costs and expenses (including attorneys’ fees and expenses), suits, proceedings or claims 
arising out of or in any way related to: (a) Company’s negligence, recklessness, willful 
misconduct, or intentional or wrongful conduct, including in the design or development of 
any Materials; (b) Company’s breach of any term of this Agreement or any Statement of 
Work;  (c) any actual or alleged infringement or misappropriation of any Third Party patent, 
trademark, trade name, service mark, copyright, trade secret or other intellectual property 
rights with respect to the Services or Materials; or (d) death of, or injury to, any person, 
damage to any property, or any other damage or loss, suffered by any person or party, 
resulting or claimed to result, in whole or in part, from (i) any actual or alleged defect in the 
Services or Materials, whether latent or patent, including actual or alleged improper 
construction or design, (ii) any failure to conform to applicable specifications, or with any 
warranty, or (iii) any claim of strict liability (or similar legal theory) or tort related to any 
Services or Deliverables. 

14. Disclaimer

This Work Order is entered with the understanding that:
a. some Data Files might be incomplete or corrupted

Company represents that it will use its best efforts in performing the Services and providing the 
Deliverables free of any defects or errors; however Company DOES NOT REPRESENT OR 
WARRANT that the Services will be perfect, without error.
15. Limitation of Liability

OTHER THAN AS SET FORTH HEREIN, IN NO EVENT SHALL COMPANY BE LIABLE 
FOR INCIDENTAL, CONSEQUENTIAL, SPECIAL, EXEMPLARY OR OTHER INDIRECT 
DAMAGES OF ANY KIND OR NATURE INCURRED BY CLIENT ARISING OUT OF, OR 
IN CONNECTION WITH, THIS WORK ORDER. 

Company Liability
In the event of any claim by Client against Company, Client’s remedies shall be solely limited to 
the assets of the Company. No officer, director, employee, or agent of the Company shall have any 
personal liability to Client for any claim arising out of this Work Order.  If any such claim exists 
in law or equity against an officer, director, or other employee or independent contractor of 
Company, Client waives such claim. 

16. Independent Contractor 
The relationship of the Parties under this Agreement and each Statement of Work is that of 
independent contractors.  The Parties will not be deemed partners or joint ventures, nor will one 
Party be deemed an agent or employee of the other Party. Neither Party has any express or implied 
right to assume or create any obligation on behalf of, or in the name of, the other Party or to bind 
the other Party to any contract, agreement or undertaking with any Third Party, and no conduct of 
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a Party shall be deemed to imply such right. To the extent Company engages any individual to 
support the Services, Company is responsible for compliance with any applicable employment or 
tax Laws. 
17. Assignment

Neither the Company nor Client shall assign this Statement of Work without the other’s prior 
written consent, which may be withheld in their sole discretion, and any attempted assignment 
without consent will be void.  Any permitted assignee shall assume all obligations of the assignor 
under this Agreement; provided, however, that the assignor shall remain primarily liable for such 
obligations.  This Agreement will be binding upon, and inure to the benefit of, the permitted 
assigns of each Party.

18. Subcontracting
Company may subcontract or delegate any duty under this Agreement or any Statement of Work 
without Client’s prior written consent; however, Company will remain responsible and liable for 
the acts and omissions of any subcontractor as if such activities had been performed by Company. 

19. Entire Agreement
This Agreement and the applicable Work Order contain the entire agreement between the Parties 
with respect to the Services under the Work Order, and supersede all previous agreements, 
negotiations, discussions, writings, understandings, commitments and conversations with respect 
to such subject matter.
20. Amendment

Any modification to this Agreement must be in writing and signed by an authorized representative 
of each Party. 

21. Governing Law
This Agreement shall be governed by the laws of the State of Florida, without regard to its conflict 
of laws principles. 
22. Venue

For any action relating to, or arising under, this Agreement, the Parties consent to the exclusive 
jurisdiction and venue of the federal courts of the Southern District of Florida or the Courts of 
Colorado and, if there is no jurisdiction in federal court, to the exclusive jurisdiction and venue of 
the state courts in Miami-Dade County, Florida.

23. Interpretation
Any use of the word “including” means “including without limitation.”  Unless otherwise specified 
in a particular case, the word “days” refers to calendar days.  The headings of the sections of this 
Agreement have been added for the convenience of the Parties and shall not be deemed a part 
hereof.
24. Waiver

Any waiver by Client of any rights or obligations under this Agreement must be in writing and 
signed by Client’s authorized representative, and such waiver will not apply to any other rights or 
obligations. Any acceptance or payment of all or any part of the compensation for the Services by 
Client does not constitute a waiver of any of the rights of Client.
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25. Severability
If any provision of this Agreement is held to be invalid or unenforceable, the other provisions will 
not be affected by such invalidity or unenforceability. 
26. Joint Negotiation

This Agreement is the joint product of Client and Company, and each provision hereof has been 
subject to the mutual consultation, negotiation and agreement of the Parties and their respective 
legal counsel and advisers and any rule of construction that a document shall be interpreted or 
construed against the drafting Party shall not be applicable. 

27. Counterparts
This Agreement may be executed in any number of counterparts, each of which shall be deemed 
to be an original, and all of which together shall constitute one and the same agreement.  Each 
Party acknowledges that an original signature or a copy thereof transmitted by facsimile or by PDF 
shall constitute an original signature for purposes of this Agreement.

IN WITNESS WHEREOF, Client and Company have caused this Work Order to be executed 
by their duly authorized officers as of the Work Order Effective Date.

Mile High Healthcare Analytics, LLC    Medical Care Consortium, Inc. 

By: _______________________________   By:  _______________________________ 

__________________________  ____     __________________________  ____
Print Name and Title         Date     Print Name and Title         Date

_____________________________

Tracy Lieberman - President 06/14/2017
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25. Scverabilitv 

If any provision of this Agreement is held to be invalid or unenforceable, the other provisions will 
not be affected by such invalidity or unenforceability. 

26. Joint Negotiation 

This Agreement is the joint product of Client and Company, and each provision hereof has been 
subject to the mutual consultation, negotiation and agreement of the Parties and their respective 
legal counsel and advisers and any rule of construction that a document shall be interpreted or 
construed against the dratting Party shall not be applicable. 

27. Counterparts 

This Agreement may be executed in any number of counterparts, each of which shall be deemed 
to be an original, and all of which together shall constitute one and the same agreement. Each 
Party acknowledges that an original signature or a copy thereof transmitted by facsimile or by PDF 
shall constitute an original signature for purposes of this Agreement. 

IN WITNESS \VHEREOF, Client and Company have caused this Work Order to be executed 
by their duly authorized officers as of the Work Order Effective Date. 

Mile High Healthcare Analytics, LLC , Inc. 

By: SJ, 0 .. By: 

Tracy Lieberman - President 06/14/2017 

Print Name and Title Date Print Name and Title Date 
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